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Most lawyers tend to prefer the 
company of other lawyers in their 
professional, as well as their civic and 
social endeavors. Indeed, to live real- 
istically in our society, lawyers 
should try to broaden people con- 


tacts and curtail time spent with 


other lawyers. 

The past year has been a great 
excuse for me to work, play, argue, 
and commiserate most of my waking 
hours with other lawyers, a rich and 
thoroughly enjoyable experience. 

The quality and meaningful accom- 
plishments produced by the time and 
effort of thousands of lawyers on the 
Board of Governors, the Bar staff, 
our 14 sections and 60 committees 
and the many voluntary bars of our 
state are truly remarkable. 

During the past year more than 
5,000 lawyers volunteered to under- 
take Florida Bar work, often a com- 
mitment of 30-60 days of their year at 
their own expense. None have asked 
to be relieved of any assignment, and 
I am not aware of any instance in 
which the assigned objective was not 
performed in an exemplary manner. 
Such is the dedication of lawyers to 
their professional responsibilities. 

Some presidents have done a su- 
perlative job, especially when they 
are confronted with or identify com- 
plex new problems and resolve them 
effectively, but generally, the Bar 
president rides a preprogrammed 
year-long roller coaster which ab- 
sorbs most of his time and thoughts. 
The trick is not to staying on the 
track—the staff will keep you there— 
but to progress toward the pre- 
determined objectives, and be able 
to respond effectively to new prob- 
lems as they arise. 

I cannot recall any unpleasant ex- 
periences during the past year. Un- 
expectedly my most enjoyable 
moments were spent participating in 
judicial investitures for 10 of my long 
time friends who were appointed 
judges on our state and federal courts. 
I suppose that meeting the deadline 
to fill these pages with something 
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meaningful was my most trouble- 
some task, and I want to especially 
thank our editor, Linda Yates, for her 
patience and counsel throughout the 
year. 

This Journal includes the annual 
reports of our sections and com- 
mittees, and as my last effort on these 
pages, I will suggest some of the 
areas in which special innovation or 
progress has been made, and some of 
the challenges which remain. 


Service to the public 


e Ted Klein’s committee on De- 
livery of Legal Services has forged a 
new Bar organization, the “Con- 
sortium for the Delivery of Legal 
Assistance,” with broad represen- 
tation from The Florida Bar, local 
bar pro bono programs and legal 
service corporations projects, advised 
by representatives from the Supreme 
Court, the offices of the Governor 
and Attorney General, and the trial 
bench. The consortium will be a 
clearinghouse for information and 
assistance to local legal service pro- 
grams to encourage cooperation, de- 
velop new programs, consolidate 
grant applications, develop funding 
sources and avoid duplication of 
efforts. 
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e Simultaneously the Interest on 
Trust Accounts program has rapidly 
matured under the guidance of the 
Special Implementation Commis- 
sion chaired by L. David Shear, and 
with strong support from the leader- 
ship of The Florida Bar Foundation 
and The Florida Bar. 

Nearly 600 law firm trust accounts 
involving more than 2,500 lawyers 
have contributed nearly $1.5 million 
to The Florida Bar Foundation, at a 
current rate of nearly $200,000 a 
month. The potential in future years 
may be as much as six to ten million 
dollars. 

Florida is credited throughout the 
nation as the creator of the IOTA 
concept, now adopted in 11 states 
and spreading throughout the nation. 

Florida’s combination of IOTA 
funding with statewide coordination 
by the consortium and cooperative 
efforts between legal service offices 
and local bar pro bono programs will 
be far more effective for delivery of 
legal services to the poor than any 
mandatory program could be, as re- 
ported on these pages in October 
1982. 


e The Board of Governors has 
recently created a Special Com- 
mittee for the Needs of Children, 
chaired by Judge Hugh Glickstein. 
Twenty percent of the ten million 
arrests in America last year were 
juveniles. Present laws tend to thrust 
such children into an environment 
which commits them to a life of 
violence and crime. This committee, 
in cooperation with the Governor’s 
“Constituency for Children,” 
working with our Youth and the Law 
Committee, will assist in developing 
educational programs, review cur- 
rent laws, and make recommen- 
dations for improving this disastrous 
situation. 


Regulating the practice of law 


e Discipline is the central respon- 
sibility of the integrated Bar. Our 


ll 
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new disciplinary system, described 
on these pages in January, is working 
well. We must find a way to protect 
the public from lawyers impaired by 
drugs or alcohol, which are involved 
in 40 percent of minor trust account 
and neglect grievances. The lawyer 
who recognizes his problem can find 
help through our excellent lawyer re- 
covery network, chaired by Harry 
Goodheart, but we must create rules 
for identifying, supervising, and 
either improving or suspending law- 
yers who refuse to recognize their 
problem. 

e The Florida Bar has been closely 
involved in the amendatory process 
for the new ABA Model Code of 
Professional Responsibility and next 
year we will begin a study to deter- 
mine what changes should be made 
in the Florida Code. We are fortunate 
that the most knowledgeable Florida 
lawyer on this subject, Gerry Rich- 
man, is our president-elect. 

e Certification programs estab- 
lished this year attracted 454 applica- 
tions for civil trial and 242 for tax 
certification, and those who qualify 
will be certified in June. The new 
Board of Certification, Designation 
and Advertising, chaired by Peter W. 
Zinober, and the certification boards 
for trial and tax law have done an 
outstanding job in developing these 
new programs. 

Proposals for certification in family 
law and probate are ready, and a real 
estate proposal is being prepared. 
Certification will create a new atmo- 
sphere in the practice of law with 
ramifications in the area of antitrust, 
legal malpractice, advertising and 
the future of our designation pro- 
gram. 

e Our Unauthorized Practice of 
Law Committee, chaired by Jim 
Hahn, has made substantial improve- 
ments in our unauthorized practice 
rules and procedures which must 
hew an increasingly narrow line be- 
tween antitrust requirements and pro- 
tection of the public. In April a new 
episode in the continuing saga of 
Rosemary Furman arose in the form 
of a suit by one of her “clients” claim- 
ing the Supreme Court and The 
Florida Bar violated her constitu- 
tional right to counsel by ordering 
Mrs. Furman not to advise her on a 
dissolution of marriage. 

e The Professional Ethics Commit- 
tee chaired by Don Beverly has close- 
ly studied the future role of legal 
ethics in a new world of advertising, 
antitrust, and all the other pressures 


which are pushing lawyers into the 
marketplace. 


Service to lawyers 


e Florida lawyers should realize 
and appreciate the hard work of the 
Budget Committee, chaired by Sid 
Stubbs, the Program Evaluation 
Committee, chaired by Bill Trickel, 
and especially the accomplishments 
of our executive director, Jack Hark- 
ness, Finance Director Dan Bennett 
and the staff in improving the effec- 
tiveness of Bar services without a 
dues increase. New programs have 
been created and old programs have 
been made more effective. For the 
first time the Board has established 
an operating reserve of $300,000, a 
depreciation reserve of $230,000 and 
a new program reserve of $100,000, 
which will ensure financial stability 
in the future. Improvements, includ- 
ing service for 3,000 new members, 
were achieved without increasing 
staff and the projected $10 dues in- 
crease was avoided. 

This happy situation is the result of 
five years of careful planning and 
restructuring of staff, budget, and 
program review capabilities, as de- 
scribed on these pages in March. This 
groundwork will be of overwhelm- 
ing importance to the Bar in future 
years, and we are fortunate to have 
Bill Henry, one of the prime movers 
in this work, as our incoming presi- 
dent. 

e Next year these capabilities will 
be enhanced by the new Long Range 
Planning Committee, chaired by 
Leonard Gilbert, which will provide 
the Bar with continuous advice and 
perspective in order to anticipate and 
prepare for future problems before a 
crisis arises, as reported on these 
pages in May. 

e The Board was frustrated in its 
effort to create a special dues struc- 
ture for our new law faculty affiliates. 
This issue should be considered 
again, together with some of the 
proposals from out-of-state mem- 
bers, judges, government lawyers, 
and others who seek special member- 
ship status with differential dues struc- 
ture. 

e An entirely new and produc- 
tive relationship between the Bar and 
Florida law schools was created this 
year, with the guidance of the Student 
Education and Admissions to the Bar 
Committee, chaired by Bill Sizemore. 
The 1983 Academic Conclave at Stet- 
son created a plan for involving law 


school faculty and facilities in the 
preparation and presentation of ad- 
vanced CLE for our new certifica- 
tion programs. The Bar is studying 
new concepts for organization of 
CLE, as reported on these pages in 
February. 


e The Youth and the Law Com- 
mittee, chaired by Judge John M. 
Carter, is revitalizing programs for 
law education in the public schools 
and reestablishing Bar staff coordina- 
tion and informational services which 
were lost due to funding shortages 
last year, as reported on these pages 
in December. 

e Prepaid legal service plans de- 
signed to provide very low cost legal 
services to middle income groups 
have suddenly become popular after 
years of acquiescence. The Florida 
Bar Prepaid Legal Services Program 
membership increased from 500 to 
7,300 last year. Better law related 
education about our legal system in 
the public schools, together with im- 
proved access to legal services 
through prepaid plans may be the 
best answer to the paradox of per- 
ceived overpopulation of lawyers to- 
gether with estimates that 70 percent 
of middle income families and busi- 
nesses do not receive necessary legal 
services. 

e The Florida Bar Foundation and 
the Board of Governors have created 
a joint committee to study the struc- 
ture, objectives, activities and rela- 
tionships of The Florida Bar Founda- 
tion and other members of the family 
of Bar organizations in Florida. 

e The Corrections Committee, 
chaired by Debra Weiss Goodstone, 
implemented and Inmate Grievance 
Project in three Florida prisons 
which has heard more than 200 in- 
mate grievances, using volunteer law- 
yers as factfinders. Inmates and prison 
administrators have been pleased 
with this new concept. 


improving the administration of 
justice 


e The most significant factor ad- 
vancing the judiciary this year was 
the quality of the judicial nominees 
selected by our judicial nominating 
commissions and the careful and ob- 
jective use of the Governor’s judicial 
appointment power. Governor Bob 
Graham has exemplified his philo- 
sophy, passed on by former Gover- 
nor Leroy Collins, that judicial 
appointments are the most important 


(Continued on page 385) 
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EXECUTIVE DIRECTIONS 


This issue of The Florida Bar 
Journal is devoted to the reports of 
your standing and special com- 
mittees. As you read these reports, 
you will notice the variety of areas in 
which The Florida Bar is interested 
and in which members of our profes- 
sion contribute. I believe that you 
will see there is a wide range of 
interests, and I would dare to say 
there is something there for every- 
one. 

Beginning in July, we will begin a 
new Bar year and these committees 
will continue to function either on 
continuing projects or new projects. 
There will be a number of new 
committee members as well as some 
holdover members from last year. If 
you are a committee member, I 
encourage you to contribute and to 
make your position known. 

One of the committees which does 
not report in this issue because it is a 
Board committee is the Budget 
Committee. I thought that I would 
briefly explain the functioning of the 
Budget Committee since it holds a 
particular interest to all of us in that 
the Budget Committee initially deter- 
mines income (dues) and expenses 
(programs) for each new Bar year. 

The Budget Committee is com- 
posed of nine individuals, some 
members of the Board of Governors 
and some nonmembers of the Board. 
At the present time, there are seven 
members of the Board of Governors 
and two nonmembers serving. 
Members serve for a three-year term, 
and these terms are staggered. The 
staggering idea has added a degree of 


For additional informa- 
tion on submissions, call or 
write The Florida Bar 
Journal, Tallahassee, 
Florida 32301, (904) 222- 
5286. 
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The Budget Committee Process 


By John F. Harkness, Jr., Executive Director 


continuum to the Budget Committee. 
No longer is it necessary each year 
for the entire committee to become 
accustomed to the budgeting process 
and to the nuances that exist in a 
governmental corporate budget. 

There is a budget schedule that is 
agreed upon by the Budget Com- 
mittee prior to the start of our plan- 
ning process. This last year, the staff 
began compiling the answers to ques- 
tions that the Budget Committee had 
proposed. We spent a great deal of 
time this last year in implementing 
our new cost allocation system. We 
believe that it is the first cost alloca- 
tion system within any bar association 
in the country. We are attempting to 
identify the complete costs, both 
direct and indirect, of every program 
of The Florida Bar. Only in this way 
can a rational decision be made as to 
the worth of an expansion, deletion 
or creation of a program. 

We were able to purchase new 
computer software, and then through 
literally hundreds of hours of modi- 
fications we were able to adapt it to 
our system. One of the benefits of 
this is that we may be able to sell our 
modifications to other bar associa- 
tions since none other exists at the 
present time. After this initial work 


was done, the various worksheets, 
which comprise approximately 400 
pages of numbers and narrative, were 
assembled. For the first time we 
were able to computerize the infor- 
mation on the worksheets. 

The Budget Committee started in 
January reviewing all of this data. 
Each of the printouts from the com- 
puter ran approximately 110 pages, 
and we went through seven different 
revisions of it. Each time, the num- 
bers were being refined. 

We held public hearings in four 
areas of the state to elicit input from 
the members. The work sessions were 
held after these hearings and in 
Tallahassee. 

After reviewing each of the pro- 
gram budgets line by line, the budget 
was tentatively approved in March 
and was finally approved at the May 
Board meeting. 

This year, we divided the budget 
into five large areas and assigned two 
members of the Budget Committee 
to each area. They met then with 
staff to go over the proposed 
requests. These requests were either 
from staff or from committee chair- 
men requesting funding for their 
committees or projects. These two 
Budget Committee members then 
reported back their recommenda- 
tions to the full committee. The full 
committee then debated the recom- 
mendations and voted on each 
separate program budget. 

I believe the process has been 
streamlined with the use of the com- 
puter printouts, and we have more 
detailed information than before. It 
is detailed down to the point of how 
much mechanical copying a partic- 
ular program will need in the ensuing 
year. 

The members of the Budget Com- 
mittee are always open to suggestions 
for improvement, and we hope to 
refine further the process next year. 
The budget process is time consum- 
ing but is an extremely important 
step in overall planning for your 
Bar. O 
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LETTERS 


Give juvenile programs 
higher priority 


As a circuit court judge assigned to the 
juvenile division, I believe the best po- 
tential solution to the problem of crime 
and prisons in Florida is to improve the 
effectiveness of programs involving 
juveniles. Obviously, this will require 
more funding and a higher priority than 
has been heretofore allocated by our 
state and municipal governments. 

The recent creation of the Special 
Committee for the Needs of Children by 
The Florida Bar will offer the legal pro- 
fession the opportunity to become aware 
of the insufficient financial support 
provided for juvenile programs in 
Florida. Hopefully, through such 
awareness, many lawyers will become 
advocates for children. Over a period of 
time, such advocacy will help resolve 
many of the problems discussed in the 
April 1983 issue of The Florida Bar 
Journal. 


Jupce Louis SAFER 
Jacksonville 


Toward an improved system 


It was a pleasure to read your April 
issue on corrections. As thoughtful, 
educated and powerful groups such as 
The Florida Bar are well informed about 
our prison situation, perhaps positive 
change will evolve. 

As a prison counselor and student of 
the Florida prison system, I have often 
puzzled about how we became so 
incarcerative. My difficult conclusion 
was that our system reflected the public 
will: a very old, primitive and unexplored 
desire for retaliation. This might not be 
condemned so long as it remained unex- 
plored. For many years the system and its 
underlying philosophies have been 
ignored by the best of minds and leaders. 
This seems to be changing. 

If a new system emerges as a result of 
an educated electorate, and this system is 
formed by the work of representatives 
from every walk of life—clergy, philoso- 
phers, counselors, homemakers, as well 
as attorneys and law enforcement per- 
sonnel—then I think we will find that the 
public will have dictated a very different, 
very improved kind of system. 


BarBARA B. KETCHUM 
Jacksonville 


Crisis in corrections 


There is merit in many articles 


regarding the corrections system, that 
prevention instead of incarceration is a 
better answer to Florida’s problem—as 
well as that of other jurisdictions. How- 
ever, deterrence can best be accom- 
plished by changing the odds on arrest, 


conviction and punishment. 

Arrest is made extremely difficult by 
the pressure brought to bear on law 
enforcement personnel under the rules 
protective of suspects and inhibiting the 
police. 

Conviction is difficult (beyond the 
intention of our law makers) because of 
the exclusionary rule (carried to 
ridiculous extremes) aided by the 
outstanding/notorious decisions protect- 
ing suspects. 

Punishment is rare and punishment- 
to-fit-the-crime is almost an impossi- 
bility. With the example of Hinckley’s 


acquittal, is a deterrent to attack 
on our political leaders possible? 
James Brady's family can hardly 


applaud that decision. Should Manson 
be released in order to avoid over- 
crowding? How about Gacey with 20 or 
more murders? Or the man who raped, 
strangled and stabbed eight Chicago 
nurses in a hospital? Shall we go down 
the list? In Miami (Herald 3/30/83) 
Nathaniel Lane, who avoided convic- 
tion three times for riot murder in 1980, 
was finally convicted of robbing and 
shooting an 18-year-old boy in 1981. 
Does anyone feel that the now 
paralyzed victim is happy that Lane 
had not been convicted of the earlier 
murder? The nonconviction of Lane is 
often excused by the fear that his con- 
viction would have been a signal for 
new violence. 

There is only one deterrent to serious 
violent crime. Swift, serious and violent 
punishment. Society does not need 
violent criminals. If removed, they are 
not apt to again challenge society. The 
death penalty must be utilized. The 
tricks of the trade to drag out sentences 
must be greatly eliminated; and peace 
and security stand a good chance of 
being restored. The reduction in cost 
and prisoner population will be 
astounding. 


MATTHEW M. SLEPIN 
West Miami 


Georgia’s BASICS is effective 


The April 1983 issue of The Florida 
Bar Journal was interesting and 
informative. The subject of corrections 
is a timely one, not only for Florida, but 
throughout the southeastern states. 

The State Bar of Georgia also recog- 
nizes the problems of an_ ever- 
expanding criminally incarcerated 
population and operates a_ public 
service project to contribute toward 
their alleviation. The Correctional Fa- 
cilities and Services Committee of the 
Georgia Bar sponsors the BASICS 
World of Work Program, as a 
community-based offender rehabilita- 
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tion alternative. This program, insti- 
tuted in 1976 under a seed grant from 


the American Bar Association, has 
served over 800 state incarcerated 
offenders with impressive rehabilitative 
results. 

The BASICS (Bar Association Sup- 
port to Improve Correctional Services) 
World of Work Program is an intensive 
10-week course that provides motiva- 
tional training, fundamental business 
education, entrepreneurial counseling, 
and personal development skills to of- 
fenders who are within one year of 
release from a state institution. Our aim 
is to steer offenders in the direction of 
self-rehabilitation and provide a re- 
orientation to the world of work, the 
American work ethic, and to work as a 
means of legitimate success. The class 
prepares prisoner-participants for the 
kinds of practical experiences they are 
likely to encounter in the world of 
private enterprise and in their re- 
adjustment to society. Several BASICS 
graduates are owners of successful 
small businesses in the Atlanta area, as a 
direct result of the education and 
counseling they received as participants 
in our program. 

The BASICS World of Work Program 
is especially effective because of its 
approach as a community-based oppor- 
tunity for prisoners. Our participants 
view the program as a welcomed varia- 
tion, apart from the State Department 
of Offender Rehabilitation that officially 
incarcerates them. In addition, we are 
able to create linkages between various 
community agencies and persons inter- 
ested in offender rehabilitation issues. 

The State Bar of Georgia 
recommends the BASICS World of 
Work Program as a viable, innovative, 
and cost-effective alternative to jail and 
prison overcrowdedness, and_ rising 
rates of recidivism. This program dra- 
matically demonstrates that given 
creative training, offenders can be 
directed into legitimate productive 
careers and can, by not returning to 
incarceration, begin to alleviate over- 
population and recidivism problems 
within the state penal system. 

We feel that BASICS can and should 
be an integral segment of any state or 
federal offender rehabilitation process. 
The State Bar of Georgia would be 
pleased to answer any requests for 
information on the BASICS World of 
Work Program. Please feel free to 
contact me. 


Rosatinp A. RUBENS 
BASICS Program Co-ordinator 
State Bar of Georgia 
84 Peachtree Street 
Atlanta, GA 30303 
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LETTERS 


Try parole before incarceration 


I have read with interest the article in 
The Florida Bar Journal about sentencing 
guidelines which involves the future of 
parole. 

I do not practice criminal law but it has 
been on my mind for sometime that the 
parole system and the sentencing system 
that we have had for many years should 
be reorganized. 

An assault and battery charge with 
intent to rob generally carries a ten-year 
sentence which is reduced to six years 
and then reduced to maybe three or four 
years upon parole. 

This sentencing immediately places 
the man in jail and then the parole system 
takes effect three or four years later. This 
clogs the jails. 

May I respectfully suggest that rather 
than place the man in jail on the first 
offense that he be placed immediately on 
parole for three years and should he 
break his parole, then and only then 
should he be put into jail. 

In the instance of the second offender, 
the parole should be limited to one year 
and then put the offender in jail for 
whatever number of years may be 
proper, without any future parole. In 
other words, the parole system takes 
effect first and upon violation of the 
parole, the man is incarcerated and there 
is no further right of parole. 

In the case of the third offender, the 
offender would not be granted any 
parole whatever. .. . 

This would help in solving the over- 
crowding in the jails and would keep in 
jails those persons who should be there 
and give the others an opportunity to 
redeem themselves. 


James NEMEC 
West Palm Beach 


Retain parole concept 


I read your very timely April issue, 
focusing on the Crisis in Corrections, 
with a great deal of interest and a 
growing need to speak my piece as an 
advocate for retention of the parole con- 
cept in our state. 

Sentencing guidelines, the currently 
favored criminal justice sentencing re- 
form, holds out the attractive prospect of 
reducing unwarranted disparity, struc- 
turing discretion and enhancing uniform- 
ity in sentencing. These are objectives 
most of us in the criminal justice system 
can readily relate to, most especially the 
Parole Commission which forthrightly 
acknowledges it has similar aims which it 
is frequently castigated for attempting to 
attain! If use of guidelines were manda- 
tory, if guidelines were promulgated in a 
realistic consideration of the state’s cor- 
rectional resources, and should provision 


for review of sentences imposed outside 
the guidelines be structured as an integral 
part of the process, perhaps a reasonable 
argument might be made for with- 
holding parole consideration from a 
guidelines-sentenced inmate. Since cur- 
rent law mandates none of the foregoing, 
then we would do well to heed author 
Sam Jacobson’s implied admonition that 
we think twice before we so readily ac- 
cept any recommendation or proposal to 
abolish parole. 

To the contrary, there are needs which 
militate for retention of the Parole Com- 
mission and the continuation of parole as 
a concept. The Commission has identi- 
fied them in the following proposal deal- 
ing with the role of parole ina sentencing 
guidelines system. 

e The Parole Commission advocates that it 
be given authority to review sentences im- 
posed outside the guidelines and, when war- 
ranted, to initiate resentencing petitions. [The 
paroling authority in the State of California, 
renamed the Board of Prison Terms in 1977, 
currently performs “disparate sentence 
review’; e.g., if the stated justification for 
imposition of a sentence outside the guidelines 
appears to be insufficient, the Board may file a 
motion for review by the sentencing judge 
who has the authority to resentence but not to 
increase the term.] 

e The Parole Commission concurs that 
presumptive parole release dates not be estab- 
lished for defendants sentenced under guide- 
lines, but strongly advocates that it retain 
authority to consider parole for defendants 
sentenced under the guideline and committed 
to the Department of Corrections, as follows: 

a. To address extraordinary or special cir- 
cumstances such as terminal illness, severe 
medical problems which cannot be treated by 
the Department, old age, information not 
available at time of sentencing, changed cir- 
cumstances, etc.; 

b. To identify those inmates who could 
safely be released under emergency condi- 
tions should the legislature determine an emer- 
gency release mechanism is necessary; 

c. To address the costs, in both human and 
economic resources, of continued confine- 
ment by considering parole for inmates with 
sentences of eight years or more, including 
life, after they have served one-third of their 
court-imposed sentence. 

e The Parole Commission advocates that 
objective criteria be retained for inmates sen- 
tenced prior to implementation of sentencing 
guidelines and that the guidelines sentence be 
considered in establishing parole dates for 
these offenders. Further, objective criteria 
should also be retained for those escapees or 
probation violators whose offenses were com- 
mitted prior to but whose sentences were im- 
posed after implementation of sentencing 
guidelines. These procedures would negate 
any ex post facto problems by retaining dis- 
cretionary parole. 


Attorney General Jim Smith, whose 
commitment to certainty and accounta- 
bility in sentencing, to making sentences 
increasingly harsh as an offender is con- 


366 THE FLORIDA BAR JOURNAL/JUNE 1983 


victed of repeat offenses and to abolition 
of parole has received wide coverage in 
the media, has been a very influential 
member of the Sentencing Guidelines 
Commission. His sentencing philosophy, 
which he is convinced will, over time, 
reduce the inmate population and lessen 
recidivism, is embodied in conclusions 
reached and decisions made by the 
Sentencing Guidelines Commission. 
Only implementation of the guidelines 
and long range observation will 
determine whether he is accurate in his 
assessment and conclusions. In the mean- 
time, we would do well to reflect on the 
following thoughts, gathered at random 
for which I can claim no pride of author- 
ship. 

Due process, rational decision-making, 
visible decision-making, the elimination 
of unwarranted discretion, and determi- 
nate sentences will not necessarily make 
our system fair. They create the illusion 
of fairness but do little to either protect 
the victims of crime or reform the 
offender. 

Any system of government that relies 
solely upon one branch of government 
(the courts) to function for all three ele- 
ments of our democratic process will not 
provide the checks and _ balances 
required by our system of democracy. 
The courts are far from perfect and by no 
means can they be expected to be right all 
the time. 

New solutions to complex correctional 
problems, or techniques which have not 
been proven, need continued testing and 
evaluation rather than global acceptance 
as the way of the future. As former U.S. 
Attorney General Edward Levi cau- 
tioned in 1976: “Corrections has been an 
area in which great new ideas emerge 
with regularity—ideas full of promise— 
only to lead to failure and despair.” 

We may not know all there is to know 
about changing a person’s behavior, but 
we do know that people can change their 
life styles for the better as evidenced by 
those offenders who do not repeat their 
offenses. We know that people, not 
buildings or physical restraints, are 
change agents. And we know that long 
term incarceration is destructive—that 
without hope of release, inmates need no 
longer care what they do to fellow in- 
mates, correctional staff or others while 
incarcerated. 

And, finally, we know that parole as a 
concept is as valid today as it was when it 
was first implemented in the 19th 
century. Persons under supervision per- 
form better than those without restraint. 
When properly administered, parole 
represents a service to the offender anda 
significant form of social protection to 
the public. And from the standpoint of 
conservation of human and economic 
resources, parole just makes good sense! 


ANABEL P. MITCHELL 
Chairman, Florida Parole and 
Probation Commission 

Letters continued on page 379 
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Learn more about the program offered by Lawyers Professional 


It depends. ° ay , Liability Insurance Company, and sponsored by The Florida Bar. 
You might be sued. Or if you’re insured by Lawyer’s Complete the coupon and mail it back today. We know no matter 
Professional Liability Insurance Company Control how hard we try, there will always be errors. That's the best reason 
Program, there are several other possibilities. of all not to let this program slip by. fe 
First, the Risk Management program, with its 
schedule of seminars and administrative courses, 1 and mail to: PO. Box 10400 . 
alerting you to potential liability problems and their —_ {| Lawyers Professional Liability St. Petersburg, FL 33733 pe 
control, might have prevented the error in the Insurance Company 
first place. Person 
Second, the Claim Repair® service and full time Pre re: to contact: 
attorney would quickly work to “repair” the claim, 1 Address: Zip: 
putting the client back in his position prior to the claim ! her of 
... thereby satisfying the suit, and avoiding payment, ( ) 
saving time and effort. Telephone: 2 
Finally, the Non-Owned Captive program offers full 1 am interested in the 
disclosure, and bases insurance rates for Florida said —— 4,000,000 3,000,000 — 10,000,000 
lawyers ets eon Florida losses, not upon claim If you need limits in excess of 10,000,000 write in amount desired ae 
1 am interested in the following deductibles: 
—— $500 __ $1,000 __ $2,500 __ $5,000 __ $10,000 ___ $25,000 
‘— $50,000 __ $100,000 __ No Deductible 


| 
: a 


Symbol 
PROTECTION 


for the nation’s 


Legal Profession 


For nearly a century the First American eagle has 
been a symbol of reliable protection and dedicated 
service to the nation’s legal profession. 

For title expertise, experience, and a keen under- 
standing of the needs of the legal profession, call 
on First American. There is an office or agent near 
you ready to serve. 


First American Title Insurance Company 


REGIONAL OFFICE: 7520 NORTH WEST FIFTH STREET, PLANTATION, FL 33317 « (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 » STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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Whatis U.P.L.? 


Possession of a license to practice is 
an essential prerequisite for deliver- 
ing legal services to the public in 
Florida. The problem is, of course, 
defining what actually constitutes the 
practice of law. Does the term havea 
precise definition? Does it have 
elements of proof which can be spe- 
cified? 

The Florida Supreme Court in the 
Integration Rule of The Florida Bar 
has pronounced, “No person shall en- 
gage in any way in the practice of law 
in this state unless such person is an 
active member of The Florida Bar in 
good standing. . .,”! but nowhere in 
the Integration Rule is the term “prac- 
tice of law” explained or defined. 
Nevertheless, the Rule clearly pro- 
hibits the unauthorized practice of 
law (U.P.L.). 

The Florida Supreme Court has 
given The Florida Bar the job of in- 
vestigating instances of alleged 
U.P.L. and of prosecuting alleged 
U.P.L. violations.2 A system of in- 
vestigating committees exists to re- 
view complaints regarding U.P.L. 
and to weed out the spurious allega- 
tions from the meritorious.’ Since 
most complaints received by the 
committees are closed without 
further action,‘ an argument can be 
made that many complainants have 
little idea what U.P.L. is and send 
matters to the committees which are 
clearly without merit. 

Accordingly, to shed light on 
U.P.L., the best place to start is the 
Florida Constitution, Art. V, §15, 
which states, “The supreme court 
shall have exclusive jurisdiction to 
regulate the admission of persons to 
the practice of law. .. .” The Supreme 
Court on numerous occasions has 


Really? 


By H. Glenn Boggs 


rested its jurisdiction to hear U.P.L. 
cases on this foundation. For ex- 
ample, in the 1962 U.P.L. case of 
State of Florida ex rel. The Florida 
Bar v. Sperry®> the Supreme Court 
construed the predecessor constitu- 
tional section to Art. V, §15, which 
contained the exact wording as the 
current section by deciding that the 
section, 

. . . Carries with it the power to prevent the 
practice of law by those who are not admitted 
to the practice. We think that it must and it 
does for if it does not the express power to 
control admissions would be meaningless. 

The court then proceeded to 
analyze the facts in Sperry and in the 
opinion by Justice O'Connell an- 
nounced what has become something 
of a general rule for evaluating if 
conduct amounts to the practice of 
law. Before attempting to articulate a 
“proof of facts test” for U.P.L., the 
court frankly admitted the difficulty 
of such a task by stating: 

Many courts have attempted to set forth a 
broad definition of the practice of law. Being 
of the view that such is nigh onto impossible 
. . . we will not attempt to do so here. Rather 
we will do so only to the extent required to 
settle the issues of this case. 

Subsequently, the court discussed 
the question of U.P.L. in the 
following terms: 

... if the giving of such advice and perform- 
ance of such services affect important rights of 
a person under the law, and if the reasonable 
protection of the rights and property of those 
advised and served requires that the persons 
giving such advice possess legal skill and a 
knowledge of the law greater than that 
possessed by the average citizen, then the 
giving of such advice and the performance of 
such services by one for another as a course of 
conduct constitute the practice of law. 

In spite of its own caveats, the 
Supreme Court continues to cite the 
Sperry language as a type of bench- 


mark for evaluating U.P.L. In the 
1978 case of The Florida Bar v. 
Brumbaugh,§ the court reproduced 
verbatim the quotation from Sperry 
cited above. Again the court used 
caveats saying, “. . . it is somewhat 
difficult to define exactly what con- 
stitutes the practice of law in all in- 
stances.” Then immediately after 
quoting the Sperry “definition,” the 
court said, “This definition is broad 
and is given content by this court 
only as it applies to specific circum- 
stances of each case.” 

Finally, the court announced its 
agreement with the notion that any 
definition of the practice of law 
would have to be flexible to conform 
to changed conditions in our society. 

At this point, several general 
principles can be distilled: 

e The Florida Supreme Court has 
the authority to decide what 
constitutes the practice of law in this 
jurisdiction; 

e The Supreme Court eschewed 
the formulation of a static definition 
of the practice of law as difficult, if 
not impossible, and preferred a 
flexible definition anyway; 

e Consequently, U.P.L. decisions 
in Florida will be made on a case-by- 
case basis; and 

e For general guidance, the Sperry 
test provides that the practice of law 
has three broad elements: (a) 
rendition of advice or services which 
affect the recipient’s important legal 
rights, (b) greater knowledge or skill 
than that possessed by the average 
person is required to give the advice 
or services, and (c) the advice or 
services must be for another as a 
course of conduct. 

With the foregoing principles in 
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mind, one may more confidently ap- 
proach the various substantive areas 
in which the Supreme Court has 
rendered U.P.L. opinions. 


Title insurance companies 


In the area of title insurance, 
abstract and escrow companies, the 
leading cases are Cooperman v. West 
Coast Title Co.7 and The Florida Bar 
v. McPhee.’ Throughout the United 
States, the boundary line between 
the practice of law and the legitimate 
functions of title insurance and ab- 
stract companies has often been 
murky and obscure. Florida is 
fortunate that the Supreme Court 
clarified this area in the Cooperman 
case decided nearly 30 years ago. 
Although Cooperman was decided 
before Sperry, the court’s decision 
fits neatly into the Sperry rationale. 
Focusing on whether the companies 
gave services or advice to another 
party, the court opined in 
Cooperman that they 


. .. may take such steps as necessary to inform 
themselves of the status of any title to insure... . 
So, from the examination of their own records, 
abstracts that may be furnished, and the public 
records accessible to all, they may ascertain 
the state of title at the time. Up to this point we 
feel no hesitancy in holding that in the search 
for intelligence upon which must depend the 
decision either to issue or decline a commit- 
ment, the corporations cannot be said to be 
engaging in the practice of law, for to practice 
law one must have a client and in such 
instances their clients are themselves. 
(emphasis added) 

Next the court turned to the issue 
of whether supervising the transfer 
from the seller to the buyer/insured 
and the preparation of documents to 
accomplish that task crossed the line 
into U.P.L. Regarding that issue, the 
court stated: 

When the corporations supervise the trans- 
fer, they are not undertaking to see that a 
flawless title vests but that a title is passed 
which they will insure despite any flaws. So 
long as they are but satisfying themselves and 
their principals that the premium justifies the 
risk, we cannot see the logic in requiring that 
from the time the commitment issues, they 
must employ counsel... . 

Before concluding consideration 
of the case, the court cautioned that 
the companies were limited to the 
title insurance premium solely for 
their compensation and were not 
permitted to charge fees of any sort 
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for the attendant title transfer func- 
tions the opinion authorized them to 
undertake. The court tightly sum- 
marized its decision in a single 
sentence: 

So we decide that what the companies do to 
inform themselves about the advisability of 
issuing a commitment and what they do to 
accomplish a transfer of a title or interest of 
such kind that a policy of title insurance is 
warranted are not services the performance of 
which amount to unauthorized practice of 
law. 

In the McPhee case, decided by 
the Supreme Court in 1967, the jus- 
tices published a step-by-step list of 
do’s and don'ts for title and abstract 
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H. Glenn Boggs is an assistant 
professor at Florida State Univer- 
sity College of Business. He is a 
1975 graduate of that university’s 
college of law and a 1968 graduate 
of the U.S. Naval Academy at 
Annapolis. After admission to The 
Florida Bar in 1976, he spent a year 
in general practice with a Talla- 
hassee firm and later served as 
U.P.L. counsel on The Florida Bar 
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companies which adhered to the 
principles laid down in Cooperman. 
The key provision articulated by the 
McPhee court permitted companies 
to prepare 

. such documents as may be necessary to 
fulfill the conditions described in a commit- 
ment issued by . .. any title insuror . . . so long 
as no charge is made for preparing those docu- 
ments other than the regular title insurance 
premium, 

Despite several minor scrimmages 
between the Bar and various title 
companies since McPhee, the law in 
this area continues to run in the 
channel first cut by the Cooperman 
decision. 


Real estate brokers 


As any informed observer _ is 


aware, the activities of a real estate 
broker or salesman can have a pro- 
found effect on a customer’s legal 
rights in the conveyancing of real 
property. As early as 1950, the 
Supreme Court was called upon to 
chart the limits of advice and services 
properly rendered by a_ broker 
without engaging in U.P.L. The cor- 
nerstone decision in this area is Keyes 
Co. v. Dade County Bar Ass’n.9 The 
court’s decision in the Keyes case was 
heavily influenced by the fact that 
Florida carefully regulates real estate 
licensees under F.S. 475. After 
considering the broker’s activities 
under the statute, the majority con- 
cluded that the main function of a 
broker was to bring a buyer and 
seller together. Based on_ that 
premise, the court reasoned that 

... it seems logical and fair that the realtor be 
restricted in the drafting of papers to those, 
such as amemorandum, deposit receipt, or the 
contract, as the case may be, recording his 
handiwork—that is, the bringing together of 
buyer and seller. ... Once this point is reached, 
the field is the lawyer’s, and he then should do 
those things necessary to the consummation of 
the contract. 

Even though the Keyes decision 
has endured for over 30 years and re- 
mains good law today, it cannot be 
squared readily with three- 
pronged Sperry test. Under Keyes, 
brokers may prepare the contract for 
sale which, of course, determines the 
rights and duties of the parties from 
that point until the conclusion of the 
transaction. By any standard, a 
contract for the sale of real estate is: 
(1) adocument which affects import- 
ant legal rights of parties to it; (2) a 
document which requires greater 
skill than that possessed by the 
average person to prepare; and (3) a 
document which brokers prepare for 
others on a regular basis. Although 
Keyes was decided before Sperry, it 
can probably best be explained in 
light of Sperry as an exception to the 
Sperry rationale based on the frame- 
work of regulatory authority 
provided for brokers under F.S. 475. 


Sellers of divorce kits and 
legal forms 


The leading Supreme Court deci- 
sion in this area is The Florida Bar v. 
Brumbaugh" decided in 1978. Inthis 
carefully reasoned decision, the 
court was called upon to balance 
constitutional rights. On one hand a 
seller of divorce forms claimed the 
right to pursue a business and to exer- 
cise freedom of communication, and 
her customers claimed the right to 


use prepared legal forms to achieve 
access to the courts via self- 
representation. On the other hand, 
the court weighed the existing public 
policy that legal advice and service 
may only be provided by licensed 
attorneys who have demonstrated 
competence and remain closely 
regulated by the court. 

The balance struck by the 
Brumbaugh decision liberalized the 
cases which had previously governed 
legal form sellers in Florida. The 
court’s holding may be summarized 
as permitting nonlawyers to: 

e Sell “printed material purport- 
ing to explain legal practice and pro- 
cedure to the public in general” and 
sample legal forms; 

e Operate secretarial services and 
type forms for customers, if typists 
only copy the information given to 
them in writing by customers. 

The opinion does not allow form 
sellers to engage in advising 
customers regarding remedies avail- 
able to them, or otherwise assist them 
in preparing legal forms. No personal 
legal assistance by the form seller is 
allowed—not even correcting errors 
or omissions on forms. In addition, 
form sellers are not allowed to either 
ask or answer questions from 
customers regarding “particular 
forms which might be necessary, 
how best to fill out such forms, where 
to properly file such forms, and how 
to present necessary evidence at the 
court hearings.” The court observed 
that the decision in Brumbaugh also 
applied to other areas of the law such 
as real estate and wills. 

Although anyone can quickly see 
that the Brumbaugh decision does 
little to make life easier for those 
charged with enforcing U.P.L. rules 
and prosecuting violations, the hold- 
ing conforms to the Sperry test since 
the activities permitted to a form 
seller were limited to those of a 
scrivner or general legal commenta- 
tor. Under Brumbaugh, the task of 
translating a general knowledge of 
law into personal advice or service to 
assist a particular client remained 
prohibited to nonlawyers. 


Impostors or “holding out” to be 
an attorney 


Perhaps surprisingly, cases regu- 
larly crop up in which the respondent 
simply prints up business cards or 
stationery falsely identifying himself 
as an attorney. A variation of this 
theme occurs when a nonlawyer 
identifies himself by a title such as 


“notorio” or “Independent Bar Asso- 
ciation of Massachusetts,” by which 
the public may be misled to believe 
that the practitioner is a Florida 
attorney. The Supreme Court usually 
makes short work of cases in either of 
these categories by prohibiting the 
false or misleading appellations.!! 


Federal practice 


The leading case involving federal 
practice is the U.S. Supreme Court 
opinion in State ex rel. The Florida 
Bar v. Sperry.'? After the Florida 
Supreme Court shaped the general 
three-pronged test for U.P.L. in 
Sperry, the Florida court found that 
the respondent, Sperry (a patent 
practitioner living and working in 
Florida) was in violation of the 
newly announced rule. Sperry was 
licensed by U.S. Patent Office, but 
not by the Florida Supreme Court. 
Sperry appealed the adverse Florida 
decision and won a reversal largely 
on the basis of the supremacy clause. 

Accordingly, U.P.L. provisions 
governing appearances and practice 
before federal courts and agencies 
(i.e., the patent office) depend on the 
licensing regulations of the forum in 
question. Good examples of the 


application of the foregoing 
provisions are found in the U.P.L. 
prosecutions of immigration prac- 
titioners.'3 First, the Bar must show 
that the respondent is not licensed to 
appear before the U.S. Immigration 
and Naturalization Service under the 
agency's own rules. After that show- 
ing is made, then the case is decided 
on the ordinary U.P.L. principles of 
whether the conduct is outside the 
general Sperry test as applied to the 
particular case. 


Florida administrative practice 


The Florida Supreme Court re- 
cently acknowledged a new excep- 
tion to the Sperry test in the 1980 
decision in The Florida Bar v. 
Moses.'* There the respondent ap- 
peared before a hearing officer of the 
Division of Administrative Hearings 
in a representative capacity, but did 
so in reliance on F.S. §120.62(2) 
which provided that parties to ad- 
ministrative proceedings have the 
right to be represented “. . by 
counsel or by other qualified repre- 
sentatives.” Based on a separation of 
powers argument, the Supreme 


Court held that 


... the legislature has constitutional authoriza- 
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What is U.P.L? Really? 


tion to oust the Court's responsibility to pro- 
tect the public in administrative proceedings 
under article V, section 1 of the Florida Consti- 
tution, and when it does so any “practice of 
law” conduct becomes, in effect, authorized 
representation. That, we find, is the situation 
here. 

Subsequently, in the aftermath of 
the Moses decision, the Governor 
and Cabinet adopted Model Rule 28- 
5.1055 of the Florida Administrative 
Code. This rule defines the standards 
of competence and _ professional 
responsibility by which a presiding 
officer may gauge “other qualified 
representatives” in Florida admini- 
strative practice and decide whether 
the proposed nonlawyer representa- 
tive is “qualified.” Thus, nonlawyers 
may practice in Florida administra- 
tive proceedings if they comply with 
Moses and the applicable Florida 
administrative rules. 


Why prohibit U.P.L.? 
The reason for prohibiting U.P.L. 


is inextricably wound up in the pro- 
cess of licensing attorneys for prac- 
tice. Since public policy of Florida is 
to license attorneys exclusively (with 
specified exceptions) for the practice 
of law, then the integrity of that 
policy must be upheld by provisions 
to thwart the inevitable rule 
breakers. The Supreme Court has 
clearly expressed itself on this central 
issue on several occasions. In Sperry, 
the court said: 

The reason for prohibiting the practice of 
law by those who have not been examined and 
found qualified to practice is frequently mis- 
understood. It is not done to aid or protect the 
members of the legal profession either in cre- 
ating or maintaining a monopoly or closed 
shop. It is done to protect the public from 
being advised and represented in legal matters 
by unqualified persons over whom the judicial 
department can exercise little,if any control in 
the matter of infractions of the code of 
conduct which, in the public interest, lawyers 
are bound to observe. 

The court in Moses said: 

The single most important concern in the 
Court's defining and regulating the practice of 
law is the protection of the public from 
incompetent, unethical, or irresponsible 
representation. 

When viewing U.P.L. from this 
angle, it becomes clear that the pro- 
hibiting U.P.L. is merely the “flip 
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side” of attorney discipline. Both 
attorney discipline and prohibition 
of U.P.L. serve the same goal— 
elimination, or at least reduction, of 


incompetent unethical legal 
representation. 
Conclusion 

U.P.L. is a creature of Florida 


Supreme Court case law. Its broad 
general definition was first outlined 
over 20 years ago in the Sperry 
decision as the three-part test noted 
before. The Sperry test is, however, 
only a skeleton. For legal muscle and 
flesh, a case-by-case approach must 
be used.'® As with most common law 
areas, exceptions are plentiful,!® but 
the general policy that the public 
interest is best served by limiting pro- 
viders of legal advice and services to 
attorneys who have passed an 
examination and who are closely 
regulated by the Supreme Court is 
firmly fixed in the jurisprudence of 
this state.!7 


'Integration Rule of The Florida Bar, Art. 
II, Section 2. 

2Id., Art. XVI. 

Art. XVI, Section (II). 

‘Ronald Richmond, “Unauthorized Prac- 
tice of Law Standing Committee Report,” 54 
Fxia.B.J. 453 (June, 1981). 

5140 So.2d 587 (Fla. 1962), judgment 
vacated on other grounds, 373 U.S. 379 (1963). 

6355 So.2d 1186 (Fla. 1978). 

“75 So.2d 818 (Fla. 1954). 

*195 So.2d 552 (Fla. 1967). 

946 So.2d 605 (Fla. 1950). 

Brumbaugh is reported at 355 So.2d 1186 
(Fla. 1978). Brumbaugh was reaffirmed the 
following year in The Florida Bar v. Furman, 
376 So.2d 378 (Fla. 1979). 

"See, both The Florida Bar v. Moran, 273 
$o.2d 390 (Fla. 1973) and The Florida Bar v. 
Fuentes, 190 So.2d 748 (Fla. 1966). 

'2373 U.S. 379 (1963). 

'3 See, The Florida Bar v. Escobar, 322 So.2d 
25 (Fla. 1975), which was one of a series of 
similar U.P.L. immigration cases decided in 
the mid-1970’s. 

9380 So.2d 412 (Fla. 1980). 

For an application of U.P.L. to an area 
such as pension and profit-sharing planning, 
See The Florida Bar v. Turner, 355 So.2d 766 
(Fla. 1978). 

'6 For example, see FLa. R. Sum. P. 7.050(a) 
(2) which allows a corporation to represent 
itself under limited circumstances. Compare, 
this rule with Southeastern Associates, Inc. v. 
First Georgia Bank, 362 So.2d 967 (Fla. Ist 
D.C.A. 1978) and The Florida Bar v. 
Consolidated Business and Legal Forms, Inc., 
386 So.2d 797 (Fla. 1980). 

Penalties for U.P.L. violations prosecuted 
by The Florida Bar flow trom Integration 
Rule, Art. 16 which provides that the Florida 
Supreme Court may issue a civil injunction, or 
after a finding of indirect criminal contempt, 
either a fine of up to $2500 or imprisonment of 
up to five months or both. In addition, F.S. 
§454.23 makes U.P.L. a criminal 


misdemeanor. 
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By Ronald A. Cyril and Joseph W. Little 


The performance of judges is a fit 
subject of public scrutiny. Unlike 
most other public officials, however, 
judges have neither a higher official 
as a boss nor a highly public profile. 

Even appellate review, while it 
may be the best available method of 
evaluating trial decisions one by one, 
is not a reliable and accurate means 
to evaluate the performance of a 
judge in toto. Whatever value it may 
have in that regard is lost to the 
public. 

Nor is the publicity coming out of 
the occasional notorious lawsuit a 


reliable guide to judicial perform- 
ance. 

It thus appears that if the public is 
to be informed about how well 
judges do their jobs, an evaluation 
program needs to be devised. The 
Judicial Evaluation Committee's job 
is to develop such a program. 

Judges have several distinct 
constituencies. Ultimately, of course, 
the public at large is the most 
important—everyone has a personal 
stake in the proper development and 
application of the law. Lawyers who 
practice before the judges have a 


THE FLORIDA BAR JOURNAL/JUNE 1983 375 


: 
e 
J 


Who’s to judge? 


sharper interest. They must cope 
day-by-day with judges’ strengths 
and weaknesses. Litigants have an 
even sharper interest, intensely con- 
centrated in how well a judge does on 
a particular occasion. Finally, an 
assortment of special constituents, 
such as witnesses, jurors and news 
reporters, possess peculiar interests 
that wax and wane depending upon 
special circumstances. 

Except for the public, each of 
these constituencies is a potential 
source of evaluative information. 


Description of survey 

How may the evaluative informa- 
tion be obtained, and how should 
it be presented to the public? To help 
answer these questions, the Judicial 
Evaluation Committee has devel- 
oped a survey questionnaire that asks 
how well judges apply the law; how 
justly and sensibly they exercise law- 
ful discretion; how courteously and 
compassionately they treat people 
who come before them; and how 
hard they work. 

The survey is divided into six 
substantive parts. The first seeks to 
test the validity of various evaluative 
criteria by asking the respondents to 
rate each of 43 items on a five-part 
scale (strongly agree, agree, 
undecided, disagree somewhat, 
strongly disagree). 

The second part inquires who is 
most suitable to assess judicial 
performance in six separate areas of 
the job: technical qualifications, 
work capacity, interpersonal 
abilities, personal character traits, 
productivity factors, and overall 
qualifications. Respondents are 
asked to select a best, second best, 
and third best group of people to 
evaluate each area from a list of 15 
distinct groups, ranging from “chief 
or presiding judges” to “the general 
public.” (See Table 4) 

The third part of the survey 
inquires about the suitability of 11 
different assessment methods. (See 
Table 4) Respondents are asked to 
rate each method on a five-part scale 
(very acceptable, somewhat 
acceptable, undecided, somewhat 
unacceptable, very unacceptable.) 

The next section inquires about 
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who is most suitable to employ each 
of the 11 evaluation methods. 
Respondents are asked to select a 
best, second best, and third best 
group from the 15 evaluating groups 
referred to in the second part. 
Respondents are also asked how 
often judges in the various courts 
should be evaluated. 

How best to disseminate the 
captured information is the subject 
of the next part of the survey. 
Respondents are asked to rate each 
of the following as best, second best 
or third best: description of informa- 
tion with no recommendation; 
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comparative ranking of judges in the 
same judicial level; and designation 
as “qualified” or “unqualified.” 

Respondents are also asked to rate 
the reliability of each of nine modes 
of publication, ranging from 
“newspaper article” to “report froma 
citizens’ group,” on a five-part scale 
(very reliable, somewhat reliable, 
undecided, somewhat unreliable, 
very unreliable). Respondents are 
also asked to select the best time to 
release evaluative information with 
reference to the date of an election. 

The final section of the survey 
seeks information about whether 
“methods or uses” of evaluations 
might affect judicial decisions or 
independence (yes, no, or 
undecided) and whether any 
particular evaluation method or 
methods would affect the ability of 
the judicial system to attract new 
judges. 

In an unstructured part of the 
survey respondents are asked to 
describe what they believe to be the 
most satisfactory evaluation system, 
and to comment about the survey. 
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Report—survey of judges 

Among the most interested and 
knowledgeable people to express 
opinions on these matters are the 
judges themselves. Accordingly, the 
Judicial Evaluation Committee 
mailed the survey to all Florida 
judges, and received completed 
replies from 295. The responses 
included sizeable proportional 
numbers from each of the four 
judicial levels (39 appellate, 246 
trial). 

The judges’ response is summar- 
ized below. Where there was a sig- 
nificant difference in the respective 
views of appellate judges and trial 
judges, they are distinguished. Al- 
though the committee believes this 
summary adequately conveys the 
substance, interested readers may 
obtain an unabridged statistical re- 
port by contacting the Member Serv- 
ices Department of The Florida Bar. 


Evaluation criteria 

The complexity of the judicial 
task, and therefore of the evaluative 
task, was highlighted by the fact that 
many of the criteria received greater 
than 90 percent acceptance. (See 
Table 1) 

By contrast, fewer than 50 percent 
of both the appellate and trial judges 
approved the following on the 
combined agree/strongly agree 
scale: Number of hearings held (44.5 
trial, 36.2 appellate); settlement 
efficiency (42.5 trial, 30.6 appellate); 
age (28.9 trial, 20.5 appellate); 
involvement in civic activities (28.5 
trial, 17.9 appellate). In addition, 
only 38.5 percent of the appellate 
judges approved speaking skills as a 
criterion. 

These results imply that no one or 
two criteria can evaluate all aspects 
of judicial performance. A 
thoughtful mix is required. 


Suitable evaluators 


Table 2 presents the respondents’ 
first, second, and third choices of 
suitable people to evaluate various 
aspects of the job. The designation of 
a “place” (first, second, third) means 
that more respondents selected that 
evaluating group for that place than 
any other. Only where an asterisk 
appears was an evaluating group 
selected ina particular place by more 
than a majority of the respondents. 

This reporting technique permits a 
single criterion to be preferred in 
more than one place, as occurred in 


CYRIL 


some instances. All the proposed 
evaluators received votes, but the 
following groups did not “place” in 
this sense: appellate judges, lawyers 
in general, committee of lawyers, 
judges and citizens, news reporters, 
law enforcement officials, litigants, 
witnesses and victims, trained court 
watchers, and the general public. 

It appears that judges believe that 
proper evaluation requires legal 
knowledge and prolonged or intense 
contact with a judge’s performance. 
Lack of the first quality rules out the 
nonlawyers on most aspects of the 
job, and lack of the second rules out 
the general run of lawyers. Conse- 
quently, both appellate and _ trial 
judges believe that attorneys 
appearing before them and _ their 
associates on the bench are most suit- 
able to evaluate their performance. 


Evaluation methods 


Table 3 summarizes the respon- 
dents’ ratings of proposed evaluation 
methods. Both appellate and trial 
judges approved various quantita- 
tive methods most highly, perhaps 
indicating as much a view of what is 
thought to be administratively feasi- 
ble as much as what is thought 
theoretically sound. 

Nonquantitative interviews and 
written reports were also rated 
highly by appellate judges, but not 
by trial judges. This may reflect a 
perception about what is thought to 
be the most important difference 
between the two jobs, making a 
record under fire in the trial courts, 
reviewing the record somewhat 
more reflectively in the appellate 
courts. 

Retention elections were not 
highly favored by trial judges, but 
received strong support by appellate 
judges. This may reflect acceptance 
of the present selection and retention 
methods. Low approval by_ trial 
judges may also recognize that a 
retention election is not an evaluating 
technique in and of itself, but is 
merely the electorate’s means of ex- 
pressing an opinion about perform- 
ance based upon available informa- 
tion. 

Rankings and reports by judges 
were least favored by both sets of 
judges. 

In answer to a separate question as 
to who should vote in a retention 
election, if there is to be one, the trial 
judges awarded first, second and 
third places to attorneys who appear 


Table 1 
Criteria for Evaluating Judges 


(Percentage acceptance as agree or strongly agree) 


Characteristic 


Appellate Trial 
Judges Judges 


Attentiveness 


100 96.1 
Legal ability 100 96.5 
Quality and reasoning of opinions 100 95.6 
Mental and emotional stability 100 97.7 
Moral values/ethics 100 92.2 
Writing ability 100 M2 
Conscientiousness 100 98.8 
Ability to make decisions 100 98.8 
Common sense/sound judgment 100 98.4 
Diligence and industry 100 98.4 
Desire to improve/willingness to learn 100 96.8 
Intellectual honesty 100 97.6 
Neutrality and fairness 97.1 99.2 
Intellectual honesty 94.9 97.6 
Temperament 94.9 98.4 
Courtesy/consideration/respect for others 97.4 98.1 
Patience and tolerance 94.9 98.0 
Ability to communicate 97.4 96.1 
Legal knowledge 97.4 97.7 
Personal life and conduct 92.3 90.4 
Intellect 94.8 94.1 
Efficient use of time 92.3 96.1 
Intellectual and moral courage 97.5 94.5 
Procedural correctness 97.4 92.6 
Compassion and humanity 89.7 93.3 
Concern for parties and witnesses 78.9 97.6 
Punctuality and promptness 89.2 96.5 
General health 89.7 81.3 
Ability to handle complex cases 89.7 89.8 
Humility 84.6 83.6 
Management/control of court procedures 74.4 97.6 
Experience as a practicing lawyer 82.1 68.6 
Independence 89.8 94.9 
Table 2 
Suitable People to Evaluate Various 
Aspects of Judicial Performance 
Aspect to be evaluated 1st Choice 2nd Choice 3rd Choice 
Technical qualifications: knowledge, Attorneys Assoc. judges Assoc. judges 
quality of opinions, etc. appearing* (Attorneys (Com. lawyers 
(Assoc. judges) appearing) and judges 
Work capacity: diligence, trial Attorneys Assoc. judges Attorneys 
management, etc. Appearing (Attorneys Appearing 
(Assoc. judges) Appearing) (Attorneys 
Appearing) 
Interpersonal abilities: attentiveness, Attorneys Court Adm. Jurors 
neutrality, etc. Appearing” (Attorneys (None) 
(Attorneys Appearing) 
Appearing) 
Personal character traits: integrity, Attorneys Attorneys Assoc. judges 
dignity, etc. Appearing Appearing (Attorneys 
(Assoc. judges) (Attorneys Appearing) 
Appearing) 
Productivity factors: number of Chief judge Assoc. judge Attorneys 
cases, opinions, etc. (Chief judge) (Assoc. judge) Appearing 
(Attorneys 
Appearing, 


Assoc. judge) 


Overall: all criteria 


Attorneys 
Appearing* 


Assoc. judges 
(Attorneys 


(Assoc. judges) Appearing) 


Assoc. judges 
(Attorneys 
Appearing) 


THE FLORIDA BAR JOURNAL/JUNE 1983 377 


{ 
| 


Table 3 
Evaluation Methods 
(Combined percentage of acceptable and very acceptable responses) 
Appellate Trial 


Written report: about the strengths and 
weaknesses of a judge. 


Rating scale: of the degree to which a judge 
exhibits certain skills and behaviors. 
Checklist: of characteristics for indicating 
traits or behaviors which describe a judge. 
Ranking: comparison of a judge with judges 
in the same court or district. 

Report: showing the degree of achievement 
of objectives set at the beginning of the year 
by the judge and his or her chief or 


Method Judges Judges 
Rating scale of certain skills and behaviors 74.4 74.3 
Checklist of characteristics for those traits and behaviors 74.4 70.6 
Survey using combination of ratings, scales or checklists 66.6 66.2 
Interviews with others about judge being evaluated 64.1 66.7 
Interviews with judge about being evaluated 59.0 63.9 
Review of tangible work products 79.5 58.4 
Written report of strengths and weaknesses 77.9 53.9 
Statistical report of total work output 61.5 47.2 
Retention election 64.3 41.2 
Ranking report of judges in same court or district 23.0 34.3 
Report of achievements of objectives set by chief or presidingjudge 33.3 24.0 
Table 4 
Best Evaluation Methods 
Evaluation Groups Preferred Evaluation Methods 
ist Choice 2nd Choice 3rd Choice 
Chief or presiding judges Written report Rating Checklist 
(Written report) (Rating/checklist) (Rating/statistics) 
Fellow judges/same court Written report Rating Checklist 
(Written report) (Rating) (Checklist) 
Appellate judges Written report Rating Checklist 
(Written report) (Rating) (Checklist) 
Lawyers who practiced Rating Rating Checklist 
before judge (Rating) (Checklist) (Survey) 
Lawyers in general Written report Rating Checklist 
(Survey) (Checklist) (Checklist) 
Committee of lawyers Written report Rating Checklist 
and judges (Review) (Checklist) (Review) 
Committee of lawyers, Written report Rating Checklist 
judges and citizens (Interview J.) (Rating/interview (Rating) 
others) 
State court administrative Statistics Rating Checklist 
Officials (Statistics) (Interview others) (Review) 
Local court personnel Written report Rating Checklist 
(Rating/checklist/ (Rating) (Survey) 
statistics) 
Media reporters Interview judge Rating Checklist 
(Interview J/ — (Interview others) (Survey) 
review) 
Law enforcement personnel Written report Rating Checklist 
(Review) (Rating) (Checklist/survey) 
Litigants, witnesses, Written report/ Rating Checklist 
victims rating (Rating) (Written report/ 
(Rating) checklist/survey) 
Jurors Rating Rating Checklist 
(Rating) (Checklist) (Survey) 
Trained citizen court Written report Rating Checklist 
watchers (Written report) (Rating/checklist) (Checklist) 
General public Retention election Rating Checklist 
Legend (Retention election) (Rating) (Checklist) 


presiding judge. 

Statistical report: indicating total work 
output of a judge. 

Interviews: with judge being evaluated. 


Interviews: with others about the judge 
being evaluated. 


Survey: poll using a combination of ratings, 
scales or checklist. 


Review: of tangible work products of a 
judge such as case files, opinions, etc. 


Retention election. 
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Who’s to judge? 


before them. The response of the 
appellate judges differed only in that 
attorneys appearing before them and 
associate judges tied for first place. 

It is plain that judges want to be 
evaluated by people who possess 
complete and reliable information 
about their performance. 


Best evaluation methods 


Table 4 summarizes the first, 
second and third place evaluative 
methods the judges deemed appro- 
priate for use by various evaluating 
groups. Designation of “place” has 
the same meaning as described 
above, but no method received 
majority support for any place for 
any evaluation group. Thus, no 
particular evaluating method stands 
out in the minds of the judges as 
better than others. Appellate judge 
designations appear in parentheses. 

From Tables 2, 3 and 4 together, it 
appears that judges believe that the 
best way to evaluate judges is to 
permit lawyers to do it using quanti- 
tative evaluation techniques. 
Retention elections are not a good 
evaluation technique but, if they 
must be used, it would be preferable 
for lawyers to be the voters. On the 
other hand if the general public is to 
have a say, then a retention election is 
preferable to any other proposed 
alternative. (Note: the judges were 
not asked to rank competitive 
elections.) 


Frequency 


As to how much time ought to 
elapse between evaluations, the 
average of what the judges thought 
was: Supreme Court judges - 3.76 
(4.62) years; district court judges - 
3.74 (4.46) years; circuit court judges 
- 3.65 (3.87) years; and, county court 
judges - 3.20 (3.21) years. (The 
numbers in parentheses are from 
appellate judges.) 

From this, one may infer that 
Florida’s appellate judges ought to 
be evaluated more frequently than 
every six years, the period of the 
retention election cycle. Neverthe- 
less, because the notion of evaluation 
as used in this survey is not neces- 
sarily synonymous with retention 
election, this does not necessarily 


imply that retention elections ought 
to be held more frequently. 


Dissemination 


The respondents were asked to 
rank three methods of disseminating 
evaluative information: 1) A descrip- 
tion of the information with no 
recommendation (let the general 
public draw its own conclusions); 2) 
A comparative listing or ranking of 
all judges in the same judicial level; 3) 
A designation as “qualified” or “un- 
qualified” based on an analysis of 
evaluation data in accordance with a 
predetermined level of satisfactory 
performance. 

The appellate judges ranked them 
1, 2, 3 in the order presented above, 
while the trial judges ranked them 1, 
3, 2. (If one combines both first and 
second place votes, the ranking for 
both groups comes out 1, 2, 3 in the 
order presented above.) This 
strongly suggests that the judges 
prefer that evaluative information 
not be pre-evaluated before it is 
presented to the public. 

As to when the information should 
be made public, the following 
alternatives were presented with 
results as noted in terms of the per- 
centage of judges that selected each 
as the one preferred: 

Trial 
Judges 
14.7% 


Appellate 
Judges 
17.9% 


Within the 60-day period 
preceding the election 
38.5 


At least four months prior 21.0 


to the election 
At least eight months : 8.1 
prior to the election 


In the year prior to the 20.6 


election 

As soon as the evaluation 35.5 
results are tabulated 

without regard to the 

election date 


No consensus emerged, but it 
appears that judges do not favor 
release of the information close upon 
an election. 

Table 5 summarizes how reliable 
judges would deem various informa- 
tion sources to be. Reports of 
specialized committees and the Bar 
are deemed to be very reliable 
whereas regular news sources are 
deemed to be unreliable. This is 
consistent with the preferences 
summarized in Table 2. Hence, it 
may be inferred that the respon- 
dents took this question to refer to 
preferred evaluative sources rather 
than mere communicative conduits. 


Source of Information 


Table 5 


Reliability of Evaluation Sources 
(Combined percentage of very reliable and somewhat reliable responses) 


Appellate Trial 


Committee of lawyers and judges 


Bar association 

State courts administrator 
Citizens’ group 
Newspaper editorials 

T. V. program 

Radio program 
Newspaper article 


Committee of lawyers, judges and citizens 


Effects 


As to whether respondents could 
envision circumstances under which 
methods or uses of evaluation might 
affect their decisions or indepen- 
dence, 53.5 (51.3) said no; 22 (20.5) 
said yes; and 24.5 (28.2) were unsure. 


As to whether these factors would 
affect the ability of the judicial 
system to attract new judges, 38.6 
(43.6) said no; 29 (28.2) said yes; and 
32.4 (28.2) were unsure. (Numbers in 
parentheses again represent 
appellate opinion.) 


The committee purposefully did 
not draw firm conclusions from this 
survey, apart from the few scattered 
throughout this narrative. The data 
speak for themselves in many 
respects. The next step is to conduct a 
survey of the Bar. These data should 
be ready for processing soon, and 
will subsequently be reported. UI- 
timately, information obtained from 
these and other sources will be 
employed to produce a proposed 
evaluation program for the 
consideration of the Board of 
Governors. 0 


LETTERS Continued from page 366 


Water management may limit 
growth 


This letter is written in response to 
Stanley J. Niego’s article (May 1983 FBJ) 
“Setting the Record Straight” on water 
management problems in South Florida. 

No one can deny that the water man- 
agement districts have actively partici- 
pated in the land use decision making 
process. Unfortunately, Mr. Niego has 
misinterpreted the basic premise of my 
article (Apri! 1983 FBJ), which suggested 
that the presently existing legislative frame- 
work is deficient due to the lack of a 
uniform statewide land and water man- 
agement plan; permitting procedures, 
which contrary to the original scheme of 
the Model Water Code, do not effec- 
tively implement any long range plan- 
ning program; and water management 
input to land planning decisionmaking 
being advisory only. 

My reference to a “management 
drought” was not intended to suggest that 
the water management districts created 
the statewide climatic drought of 1981, 
but that the management drought re- 
sulted from water deficiencies caused by 
the failure of water management practi- 
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ces. These practices are intended to 
bridge the gap between abnormal dry 
periods and equalize water supply 
throughout the year. The fact that South 
Florida is living with a water supply/ 
drainage system which has remained es- 
sentially unchanged since its construction 
cannot be overlooked. With a dramatic 
increase in population the system’s ability 
to bridge the gap has diminished, as has 
its ability to mitigate the adverse effects 
of climatically induced water shortages. 
Mr. Niego’s reliance on water conserva- 
tion areas as the only alternative for 
increased water storage overlooks the 
decade of successful application of deep 
well injection to remedy storage prob- 
lems in highly urbanized regions. 

The figures in my article which indi- 
cate the agency’s allocation of water in 
excess of required amounts in historical 
shortage areas only points to the need for 
effective coordinated planning. Reliance 
on “high-tech,” high cost reverse osmosis 
as savior for water abundant Florida only 
substantiates that water management, 
not water itself, may be the limit to Flori- 
da’s growth. 


A. REA 
West Palm Beach 
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By Robert M. Rhodes 


Variances are probably more mis- 
understood and improperly applied 
than any other type of land use ad- 
ministrative remedy.! 

A variance grants administrative 
relief from the literal, strict applica- 
tion of zoning regulations.? It recog- 
nizes that in the enforcement of 
general zoning regulations, special 
circumstances will occur requiring 
adjustment to avoid “unnecessary 
hardship.”? Variances also provide a 
constitutional “escape hatch” from 
the express terms and uniform appli- 
cation of an ordinance which, if strict- 
ly applied to particular property 
would unconstitutionally deny an 
owner minimal reasonable use.‘ 

Although it has been suggested 
“the law of variances is in great con- 
fusion,” a relatively clear pattern of 
legal principles has emerged in Flori- 
da. The County and Municipal Plan- 
ning for Future Development Act of 
1969, which grants cities and counties 
comprehensive power to plan for 
and regulate development in accord- 
ance with the Act’s provisions,® codi- 
fies several of the more salient pre- 
1969 case holdings, embraces the es- 
sence of the Standard State Enabling 
Act’ variance provisions, and pro- 
vides comprehensive guidelines for 
local government variance or- 
dinances.® 

This article reviews and analyzes 
the statutory foundation for variance 
practice and the judicial refinement 
of these standards in key cases. 


Statutory foundation 


The 1969 Planning Act contains a 
surprisingly definitive and compre- 
hensive definition of variance as: 


A modification of the zoning ordinance regu- 
lations when such variance will not be contrary 


to the public interest and when, owing to con- 
ditions peculiar to the property and not the re- 
sult of the actions of the applicant, a literal en- 
forcement of the ordinance would result in un- 
necessary and undue hardship.® 


Significantly, general law only au- 
thorizes area variances, that is, a 
deviation from a zoning restriction 
governing the manner in which a cer- 
tain use is accomplished. Hence, 
variances may be granted from 
height, area, open space, structure, 
and yard size requirements.!® 

Use variances are explicitly pro- 
hibited. So, pursuant to general law, 
a variance may not permit a use other 
than those uses prescribed by the ap- 
plicable zoning ordinance.'! More- 
over, a nonconforming use Gannot be 
expanded by variance.!? 

The 1969 Act requires a local 
governing body to establish a board 
of adjustment or BOA. BOAs may 
grant variances from the terms of a 
zoning ordinance if, consistent with 
the statutory definition of a variance, 
such action “will not be contrary to 
the public interest when, owing to 
special conditions, a literal enforce- 
ment of the provisions of the or- 
dinance would result in unnecessary 
and undue hardship.” In making 
necessary adjustments and_ fine 
tuning the zoning ordinance, the 
BOA must make several statutory 
findings prior to issuing a variance.!4 


Special conditions 


First, the BOA must find that spe- 
cial conditions and circumstances 
exist which are peculiar to the land, 
structure, or building involved, and 
which are not applicable to other 
lands, structures, or buildings in the 
same zoning district.'5 

The terms, special conditions and 


1 
© 
Le, 
| 
| 
| 


circumstances peculiar to the proper- 
ty suggests that a variance is proper 
only if the property is in some way 
uniquely burdened by the zoning 
regulation in a manner different in 
kind than that suffered by other 
property.!§ 

To sustain a variance, the special 
conditions and circumstances relied 
on must be peculiar to the parcel in- 
volved and not general in character. 
Hardship shared with other property 
in the area reflects on the reasonable- 
ness of the area zoning and will not 
support a variance. If hardship is 
common to an area, the proper 
remedy is to seek a zoning change for 
the neighborhood, rather than a 
variance for an individual parcel.'” 


Self-created hardship 


The BOA must also find that the 
special conditions and circumstances 
do not result from the actions of the 


applicant.'® Self-created hardship 
cannot justify a variance. Hence, “a 
self-imposed or self-acquired hard- 
ship (such as purchasing property 
under existing zoning and then apply- 
ing for a variance) is not the kind of 
hardship for which a variance should 
be granted.”!9 

As explained by the Supreme 
Court: 
When the owner himself by his own conduct 
creates the exact hardship which he alleges to 
exist, he certainly should not be permitted to 
take advantage of it.?° 

Although an owner cannot create a 
hardship, if a legitimate claim to a 
variance exists, the right to relief 
passes to a successor in title even 
though the successor bought or con- 
tracted to buy with the knowledge of 
existing restrictions. A variance is not 
a personal license benefiting a par- 


ticular owner; the right to relief runs 
with the land.?! 

For example, a circuit court 
ordered a city to grant variances 
from building restrictions, including 
set-back requirements and building 
and wall height limitations. Variances 
were ordered because the property 
had an unusual triangular shape 
which prohibited development in ac- 
cordance with existing regulations. 
The city conceded that the irregular 
shape and other peculiar physical 
characteristics of the particular par- 
cel constituted a unique hardship to 
the property owner, but contended 
the hardship was self-created because 
the owner purchased the property in 
its present condition and with 
knowledge of existing building re- 
strictions. 

The district court disagreed, af- 
firmed the trial court, and concluded 
that hardship arose from circumstan- 
ces peculiar to the property and unre- 
lated to the conduct of the “self- 
originated expectations” of any of its 
owners or buyers. The court ex- 
plained that “since it is not the act of 
the purchaser which brings the hard- 
ship into being, it is incorrect to 
charge him with having created it.”2? 


When neither the owner of the lot at the time of 
adoption of the zoning ordinance. . .nor a sub- 
sequent owner, did anything to create the con- 
dition . . . a right to relief possessed by the 
original owner passes to the successor in title. 
Such right is not lost simply because the suc- 
ceeding owner bought or contracted to buy 
with knowledge of . . . the restrictions.” 


Special privilege 

The BOA must also find that 
granting a variance will not confer on 
the applicant any special privilege 
denied by the zoning ordinance to 
other lands, buildings or structures in 


the same zoning district.” It is not un- 
common for a variance to be re- 
quested to enable the applicant to 
enjoy a use, in those jurisdictions au- 
thorizing use variances, or a particu- 
lar advantage not available to other 
similarly situated, regulated owners. 
However, a claim of economic dis- 
advantage or advantage alone will 
not constitute sufficient hardship to 
support a variance.*® 


This principle is particularly ap- 
plicable when the facts indicate the 
applicant can use his property for 
other reasonable permitted uses. 


For example, a shopping center 
owner, to secure financing, had to 
obtain long term leases from prime 
tenants. One of the tenants was a 
liquor store which proposed to oper- 
ate within a prohibited distance from 
other liquor stores, churches, and a 
school. The shopping center owner 
requested a variance from the zoning 
ordinance’s minimum distance re- 
quirements. Since the only hardship 
shown by the shopping center owner 
was an economic advantage to be 
permitted to operate a liquor store as 
part of the shopping center, the court 
invalidated the variance declaring 
economic advantage is not sufficient 
to constitute hardship. The court also 
found that literal enforcement of the 
distance requirements would not re- 
sult in unnecessary hardship because 
the shopping center was free to enjoy 
other reasonable permitted uses 
under the zoning ordinance.* 


Equitable and reasonable use 
The BOA must also find that literal 
application of the zoning ordinance 
would deprive the applicant of rights 
commonly enjoyed by other proper- 
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ties in the same zoning district.®” 

The general zoning ordinance 
must operate uniformly, but not in- 
equitably. If special conditions and 
circumstances preclude an owner 
from using his land in a manner 
similar to owners of similarly regu- 
lated property, a variance may be 
granted. 

Conversely, if an applicant is not 
deprived of rights commonly en- 
joyed by other landowners in the 
same zoning district, he is not entitled 
to a variance. For example, an 
applicant requested a variance from 
a citys minimum lot size require- 
ments to permit a guest house. Guest 
houses were not permitted in the 
applicable zoning district. The 
district court ultimately upheld the 
city’s denial of the variance finding 
the applicant was not deprived of 
rights commonly enjoyed by other 
landowners in the same district. 

In another case, a mining company 
acquired acreage to mine construc- 
tion aggregates. The land was zoned 
as environmentally sensitive. The 
company requested a variance to 
mine the property, which was de- 
nied by the county. The court found 
the county’s action was arbitrary and 
capricious, since the county had pre- 
viously permitted essentially identi- 
cal activities on nearby land and 
ordered issuance of a variance, so the 
company would not be deprived of 
rights commonly enjoyed by other 
area property owners.”9 

The rights enjoyed by other 
owners must be authorized in the ap- 
propriate zoning district. Noncon- 
forming uses maintained by other 
district owners will not satisfy the 
deprivation of common _ rights 
standard.” 

In addition, the variance granted 
must be the minimum variance that 
will enable reasonable use of the 
land, building, or structure.*! A vari- 
ance may be granted to avoid 
unconstitutional confiscation of pro- 
perty due to strict application of a 
zoning regulation. But, the relief 
must be the minimum necessary to 
allow reasonable use of the land, 
since a variance cannot grant a 
special privilege or advantage. 

For example, an owner bought a 
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lot with frontage of 41.44 feet and 
depth of 105.50 feet. He was unaware 
of a zoning restriction requiring no 
building be constructed on a site 
having street frontage of less than 50 
feet. He planned to build a single 
family residence. The owner's build- 
ing permit was denied because the 
lot did not meet the frontage require- 
ments, and a variance request was 
also denied by the BOA and the city 
commission. The district court ulti- 
mately held the owner had shown 
hardship peculiar and unique to his 
property. Moreover, if he were de- 
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nied the opportunity to construct a 
single family residence his lot would 
be totally useless since he could not 
use it for any other purpose. His 
property would therefore be confis- 
cated without payment of compen- 
sation by the city.*2 


General welfare 


The BOA must also determine the 
variance will be in harmony with the 


general intent and purpose of the 
zoning district. 

For example, an owner of 80 acres 
of wild and unimproved land was 
denied a variance to excavate a lake 
on his property. Reversing the denial, 
the court held the variance was not 
inconsistent with the “spirit, intent, 
purpose or general plan” of the zon- 
ing ordinance. Waxing eloquently 
rhetorical, the court stated “is it not 
the granting of relief from ‘unneces- 
sary hardship’ to permit appellants to 
take the rock from their wild, unim- 
proved suburban tract . .. to make an 
attractive lake with beautiful . .. home- 
sites surrounding it?’ 

In determining general intent and 
purpose of the zoning ordinance, the 
Local Government Comprehensive 
Planning Act of 1975 should be care- 
fully reviewed. The LGCPA requires 
that after a comprehensive plan is 
adopted, all development under- 
taken and all action taken in regard to 
development orders by governmen- 
tal agencies shall be consistent with 
the plan.*4 Development order 
means granting, denying, or granting 
with conditions, an application for a 
development permit. A develop- 
ment permit includes a variance.*® 
Hence, presumably any action on a 
variance must be consistent with an 
adopted LGCPA plan and incon- 
sistent action would be subject to a 
reasonableness standard if judicially 
challenged.*” 

In addition, a variance must not in- 
jure the area involved or otherwise 
be detrimental to the public welfare. 

For example, a property owner 
sought a variance to build a service 
station. The city code required a 
minimum distance between the pro- 
posed service station site and adja- 
cent property. The court denied the 
variance because the application 
would alter the essential character of 
the locality by allowing another serv- 
ice station to be placed next to an 
existing service station. 

Finally, the BOA must determine 
the variance would not be detri- 
mental to the public welfare.*® This 
rather broad standard may be satis- 
fied by showing the requested relief 
would promote a legislative policy,“ 
or provide a public benefit, such as a 
needed _ service. An _ affirmative 
showing of public benefit is not re- 
quired, only confirmation the public 
will not be harmed or injured. 


Conditions 
The BOA may appropriately con- 
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dition a variance to ensure conformity 
with the general law standards,*! and 
may prescribe a reasonable time 
within which action for which the 
variance is required must be begun 
or completed.*? 

The authorization may be limited 
to a number of years or be subject to 
review after a certain time or event. 
All conditions must further the pur- 
pose of the general zoning ordinance 
and reasonably relate to the exercise 
of the government’s zoning and 
police powers.” 


Procedural issues 


An appeal to the BOA stays all 
work unless the administrative offi- 
cial whose action is appealed certifies 
a stay would cause peril to life or 
property. If this occurs, a stay will 
not be granted except by restraining 
order issued by a BOA or by a 
court.‘4 

The 1969 Act does not establish 
specific BOA hearing procedures for 
action on a variance application. The 
BOA simply is required to set a rea- 
sonable time for the hearing, give 
public notice and due notice to the 
parties, and decide within a reason- 
able time period.“ Local govern- 
ments must further refine these mini- 
mal due process requirements. More- 
over, since a BOA acts in an adminis- 
trative capacity, boards may develop 
and adopt hearing rules and pro- 
cedural manuals to apprise fully ap- 
plicants and the public of rights and 
decision standards. 

A party may appear in person, by 
agent, or by attorney at the hearing.“ 
The local governing body may 
establish a fee schedule to cover 
reasonable costs of the appeal. 


Judicial review 


A BOA decision may be appealed 
to the circuit court in the judicial cir- 
cuit where the board is located by 
any person “aggrieved” by the 
action.” 

Although the term “aggrieved” is 
not statutorily defined, case law indi- 
cates “an aggrieved person must 
show an interest in degree, although 
not necessarily in kind, exceeding 
that of the general community.” 
Thus, persons seeking to challenge a 
variance, unlike alleged victims of a 
zoning violation, need not show an 
impact unique to their property, that 
is, special damage.*® 

In determining the sufficiency of 
interest, courts will consider the 
proximity of the challenger’s pro- 


perty to the property for which a var- 
iance is requested, character of the 
neighborhood, existence of common 
restrictive covenants and setback re- 
quirements, and the fact that a 
person may be among those entitled 
to receive notice of proposed admin- 
istrative action.” 

An appeal must be filed within 30 
days after rendition of the decision 
by the BOA.*! Review in the circuit 
court is either by trial de novo or by 
petition for writ of certiorari.52 The 
election of remedies lies with the ap- 
pellant.*? 

Review by certiorari is limited to a 


source. Heller. 


acquisitions. 


As a lawyer, youre probably constantly 
confronted with situations in which your 
clients need large amounts of cash their 
banks can't or won't provide. 

Congratulations, you just found another 


Heller provides more than $8 billion 
in loans a year to businesses throughout 
the country. On inventory, equipment, 
accounts receivables and real estate. As 
well as complete programs for financing 
divestitures, spin-offs, mergers and 


Next time they need help, tell them to 
call us. Heller just might make you a hero. 


HELLER 


Financial Services 


The Heller Building, 4500 Biscayne Boulevard, Miami, Florida 33137 
(305) 576-4800 


determination, based on the agency 
record, whether the agency afforded 
procedural due process, whether the 
essential requirements of law were 
complied with, and whether substan- 
tial, competent evidence supports 
the final agency action.*4 Certiorari 
review is further limited to examining 
the record of proceedings before the 
BOA. Thus, the court cannot base its 
action on a theory espoused for the 
first time before the court and not 
presented to the BOA. 

Review in the circuit court by trial 
de novo requires more than mere 
examination of the record of the 
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board of adjustment.5® The circuit 
court must take new evidence and 
conduct a new proceeding, not for 
the purpose of reviewing the action 
of the board of adjustment, but for 
the purpose of acting as the board of 
adjustment to review the original 
action of the administrative official, 
and to grant such relief as the board 
of adjustment could grant, if a proper 
showing is made.*” 

District court review on certiorari 
from a circuit court decision is in the 
nature of a second review and, as 
such, is limited to determinations re- 
garding procedural due process and 
compliance with essential require- 
ments of law.58 

Violation of any of the 1969 Act 
provisions is a first degree misde- 
meanor, and the local governing 
body may provide additional civil 
penalties.59 The 1969 Act also enables 
“proper local authorities” to institute 
appropriate circuit court action to 
restrain or prevent any _ illegal 
conduct or use.® 


Summary 


e Variance requests should be 
carefully reviewed, and granted 
sparingly only in those exceptional 
cases Clearly requiring adjustment of 
the zoning ordinance to avoid un- 
necessary hardship. The term “un- 
necessary” mandates that the 
claimed hardship not be created by 
the owner. 

e Unnecessary hardship stems 
from physical conditions peculiar to 
an owner's property, which are not 
commonly applicable to other neigh- 
boring property or to property 
within the same zoning district. 
Generally suffered hardship is the 
proper subject of a rezoning request. 

e Variances should not be granted 
to enable an owner to receive a spe- 
cial advantage, or solely to alleviate 
personal financial distress, or to 
resolve aesthetic objections to the 
operation of the ordinance. Granting 
a “spot privilege” by administrative 
fiat undercuts the integrity and ef- 
fectiveness of the zoning ordinance. 

e A variance may be granted to 
avoid unconstitutional confiscation 
of property due to literal application 
of a particular regulation. But, the 
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relief authorized must the 
minimum necessary to allow reason- 
able use of the land. 

e Use variances are prohibited by 
general law. However, special or 
local acts may authorize use vari- 
ances. Given the explicit general law 
prohibition against use variances it is 
doubtful local governments can 
establish use variances solely by 
ordinance. 

e Presumably all of the 1969 Act’s 
standards must be satisfied for a 
variance to issue. 

e BOA administrative decisions, 
unlike legislative zoning action, are 
judicially reviewed pursuant to a 
competent, substantial evidence 
standard. 

e Since the 1969 Act only provides 
minimal due process performance 
standards, BOAs, as administrative 
boards, should adopt specific hear- 
ing rules and procedural manuals 
that fully apprise applicants and the 
public of rights and _ decision 
standards. 0 


' The late Don Hagman observed that if the 
courts decided to superintend their issuance, 
90 percent of the variances granted would 
probably be invalidated. D. HAGMAN, URBAN 
PLANNING AND LAND DEVELOPMENT CONTROL 
(1975), 197. 

?This article focuses on zoning variances. 
However, local governing boards increasingly 
are providing for administrative relief from all 
types of regulations, such as floodplain, sign, 
and pollution control ordinances. 

35 AMERICAN PLANNING Law: 
Lanp UsE AND THE Po.Lice Power 11 (2d Ed. 
1975); 3 ANDERSON, AMERICAN LAW OF ZONING 
137 (2d Ed. 1977). 

‘See, Lincourt v. Zoning Board of Review, 
201 A.2d 482 (R.1. 1964); Mayflower Property, 
Inc. v. City of Ft. Lauderdale, 137 So.2d 849 
(Fla. 2nd D.C.A. 1962); Troup v. Bird, 53 
So.2d 717 (Fla. 1951). See generally, 3 YOKLEY, 
ZONING LAW AND PRACTICE 263 (4th Ed. 1979). 

SWILLIAMS, supra at 12. 


SFza. Stat. Ch. 163, Part Il. See 
specifically, FLa. Stat. §163.160(1). 
“U.S. Department of Commerce, A 


Standard City Planning Enabling Act, §7 (rev. 
ed. 1928). 

*Fia. Stat. §163.225(3) (a). 

°Fia. Stat. §163.170(8). In Mayflower 
Property, Inc. v. City of Ft. Lauderdale, which 
preceded the 1969 Act, the court defined a 
variance as “relief granted from the literal en- 
forcement of a zoning ordinance permitting 
the use of property in a manner otherwise for- 
bidden upon a finding that enforcement of the 
ordinance as written would inflict practical 
difficulty or unnecessary hardship on a 
property owner.” The “practical difficulty” 
standard was not included in the general 1969 
Act. However, see, Elwyn v. City of Miami, 
113 So.2d 849 (Fla. 3d D.C.A. 1959), Cert. 
denied 116 So.2d 773 (Fla. 1959), for a case 
dealing with a city’s “practical difficulty” 
variance standard. The court in Mayflower 
also differentiated a variance from a special 
exception. An exception is a “departure from 
the general provisions of a zoning ordinance 


granted by the legislative process under 
express provision of the enactment itself.” 137 
So.2d 852. See also, the F.S. §163.170(6) 
definition of a special exception. In contrast, a 
variance allows a property owner to use his 
property in a manner forbidden by the zoning 
enactment. 

"Fa. Stat. §§163.170(8) and 163.225(3) (d). 
The 1969 Act did not repeal or modify any 
local or special act relating to zoning, planning 
or subdivision regulations; it supplemented 
these acts. Fra. Stat. §163.160(2). 
Accordingly a special or local act conceivably 
could authorize a use variance. See, for 
example, Clarke v. Morgan, 327 So.2d 769 
(Fla. 1975). Since Chapter 163, Part II, is a 
general law that provides comprehensive 
authority to adopt and enforce zoning and 
related land use regulations, a nonchartered 
county must comply with this Act. Noncharter 
counties may exercise powers provided by 
general or special act. FLa. Const. Art. VIII, 
§1(f). F.S. §125.01(1)(h) (1981), implements 
this constitutional provision and authorizes all 
counties to establish and enforce zoning regu- 
lations “to the extent not inconsistent with 
general or special law. . . .” The First District 
Court of Appeal in Townley v. Marion 
County, 343 So.2d 1312 (Fla. Ist D.C.A. 1977), 
has held that a nonchartered county may not 
enact zoning ordinances inconsistent with 
Chapter 163, Part II. The court construed the 
broad regulatory powers granted counties by 
F.S. §125.01(1)(h) in pari materia with 
Chapter 163, Part Il, and concluded the 
detailed and comprehensive provisions of 
Chapter 163, Part II, limit the scope of §125.01. 
Id., at 1313, footnote 1, and 1314. Hence, per 
Townley, noncharter counties cannot 
authorize use variances by ordinance. A few 
years later, the Florida Supreme Court recog- 
nized the intent of the legislature in amending 
Chapter 125 was to enlarge county home rule 
powers. Speer v. Olson, 367 So.2d 207, 210 
(Fla. 1979). The court noted: The first sentence 
of Section 125.01(1), Florida Statutes, (1975), 
grants to the governing body of a county the 
full power to carry on county government. 
Unless the Legislature has pre-empted a par- 
ticular subject relating to county government 
by either general or special law, the county 
governing body, by reason of this sentence, 
has full authority to act through the exercise of 
home rule power. Id. 211. 

Applying the Speer test to use variances, 
because Chapter 163, Part Il, provides 
detailed, comprehensive authority regarding 
variances, state policy prohibiting use 
variances has preempted noncharter county 
authority to establish use variances by 
ordinance. Moreover, charter counties and 
cities may be similarly barred. Charter 
counties may exercise powers “not inconsist- 
ent with general law.” FLa. Const. Art. VIII, 
§1(g). Cities may exercise any power for 
municipal purposes except where expressly 
prohibited by law. Fia. Stat. §166.021. In 
view of express statutory disapproval of use 
variances, a charter county or city ordinance 
authorizing these variances would expressly 
be inconsistent with general law. 

Stat. §163.225(3) (a). 

‘Although the statute is silent on this point, 
presumably all of F.S. §163.225(3) findings 
must exist for a variance to issue. See, North 
Bay Village v. T. J. Blackwell, 88 So.2d 524 
(Fla. 1956) (grant of authority to a local 
administrative body empowered issue 
variances must establish definite standards to 


guide in the exercise of that power). See also, 
Mayflower Property, Inc. v. City of Ft. 
Lauderdale, 137 So.2d 849 (Fla. 2d D.C.A. 
1962). 

'SFia. Stat. §163.225(3)(a)(1). 

'6 Town of Indialantic v. Nance, 400 So.2d 
37 (Fla. 5th D.C.A. 1981), affirmed Nance v. 
Town of Indialantic, 419 So.2d 1041 (Fla. 
1982). Also, Anon v. City of Coral Gables, 336 
So.2d 420 (Fla. 3d D.C.A. 1976); and Ft. 
Lauderdale Board of Adjustment and City of 
Ft. Lauderdale v. Nash, __So.2d____ (Fla. 4th 
D.C.A. 1983, 7 FLW 141). 

"Elwyn v. City of Miami, 113 So.2d 849 
(Fla. 3d D.C.A. 1959), cert. denied 116 So.2d 
773 (Fla. 1959); City of Miami v. Franklin 
Leslie, Inc., 179 So.2d 622 (Fla. 3d D.C.A. 
1965). 

Stat. §163.225(3)(a)2. 

'8Elwyn v. City of Miami, 113 So.2d 849 
(Fla. 3d D.C.A. 1959), cert. denied 116 So.2d 
773 (Fla. 1959); and City of Naples v. Clam 
Court Marina Trust, 413 So.2d 475 (Fla. 2d 
D.C.A. 1982). 

20Josephson v. Autrey, 96 So.2d 784, 789 
(Fla. 1957). Also, Blount v. City of Coral 
Gables, 312 So.2d 209 (Fla. 3d D.C.A. 1975) 
(denial of variance to erect a sign prohibited 
by zoning ordinance applicable at the time of 
purchase was proper because purchaser knew 
of zoning ordinance restrictions); Crossroads 
Lounge, Inc. v. City of Miami, 195 So.2d 232 
(Fla. 3d D.C.A. 1967) (denial of variance to 
waive distance requirements between 
premises serving alcoholic beverages proper 
because applicant knew of restriction prior to 
acquisition of beverage license); City of 
Miami Beach v. Greater Miami Hebrew 
Academy, 108 So.2d 50 (Fla. 3d D.C.A. 1959) 
(denial of variance to build school was proper 
because purchaser knew of zoning restrictions 
at time of purchase); Green v. City of Miami, 
107 So.2d 390 (Fla. 3d D.C.A. 1958) (denial of 
variance to waive distance requirements 
between premises serving alcoholic beverages 
proper because applicant knew of such 
requirements prior to acquisition of his 
beverage license). 

2! YOKLEY, supra at 264. 

22City of Coral Gables v. Geary, 383 So.2d 
1127, 1128 (Fla. 3d D.C.A. 1980), citing 
Murphy v. Kraemer, 182 N.Y.S.2d 205 
(Sup.Ct. 1958). 

23 City of Coral Gables v. Geary, 383 So.2d at 
1129 (Fla. 3d D.C.A. 1980); Harrington Glenn, 
Inc. v. Municipal Board of Adjustment, 52 N.J. 
22 (1968). 

Stat. §163.225(3)(a)3. 

*5Metropolitan Dade County v. Reineng 
Corporation, 399 So.2d 379 (Fla. 3d D.C.A. 
1981); Elwyn v. City of Miami, 113 So.2d 849 
(Fla. 3d D.C.A. 1959), cert. denied 116 So.2d 

73 (Fla. 1959). 

26 Dade County v. Frank N’Bun Operating 
Co., 169 So.2d 875 (Fla. 3d D.C.A. 1964); 
Board of Adjustment of City of Ft. Lauderdale 
v.Kramer, 139 So.2d 448 (Fla. 2d D.C.A. 1962). 

27F ia. Stat. §163.225(3) (a)4. 

26City of Naples v. Clam Court Marina 
Trust, 413 So.2d 475 (Fla. 2d D.C.A. 1982). 

29Dade County v. Florida Mining and 
Minerals Corp., 364 So.2d 31 (Fla. 3d D.C.A. 
1978). 

Stat. §163.170(8). 

31FLa. Stat. §163.225(3)(a)5. “Reasonable 
use should neither be the very best nor the very 
worst use.” City of Ormond Beach v. State of 
Florida, ex rel. Charles J. Del Marco, —_So.2d 
_— (Fla. 5th D.C.A. 1983), 7 FLW 339, 340. 

32 Anon v. City of Coral Gables, 336 So.2d 
420 (Fla. 3d D.C.A. 1976). 


%3Troup v. Bird, 53 So.2d 717 (Fla. 1951). 

Stat. §163.3194. 

35Fia. Stat. §163.3164(5). 

36FLa. Stat. §163.3164(6). 

Fria. Stat. §163.3194(3)(a). The in 
harmony with the intent and purpose of the 
zoning ordinance standard arguably has been 
superseded by the later and more specific 
LGCPA consistency mandate. 

35 Ft. Lauderdale Board of Adjustment and 
City of Ft. Lauderdale v. Nash, __So.2d__ 
(Fla. 4th D.C.A. 1983) 7 FLW 141. 

Stat. §163.225(3) (a)6. 

For example, F.S. §163.04 encourages 
development and use of renewable resources 
and prohibits government action prohibiting 
such activity. In City of Ormond Beach v. 
State, the court held that $163.04 prohibits 
action on a variance that would impede 
development of energy savings devices, in this 
case a windmill. However, placement of the 
windmill is subject to local bulk requirements 
and a variance process, if necessary, con- 
sistent with the intent of §163.04. 

Stat. §163.225(3)(b). 

Stat. §163.225(3)(c). 

3See generally, R. Rhodes, T. Lewis, J. 
Hauser, “Contract and Conditional Zoning: 
The Not So Dubious Distinction,” 56 Fa. B. J. 
263 (1982). 

Stat. §163.245. 


Fria. Stat. §163.245. 


47Fia. Stat. §163.250. 
Skagys-Albertsons v. ABC Liquors, Inc., 


363 So.2d 1082 (Fla. 1978); Renard v. Dade 
County, 261 So.2d 832 (Fla. 1972). 

“Carlos Estates, Inc. v. Dade County, 
oe (Fla. 3d D.C.A. 1983), 7 FLW 

5°Renard v. Dade County, 261 So.2d at 837 
(Fla. 1972); Friedland v. City of Hollywood, 
130 So.2d 306 (Fla. 2d D.C.A. 1961) (right of 
nearby property owner to challenge the 
validity of a variance). 

51Fxa. Stat. §163.250. 

Carlos Estates, Inc. v. Dade County, 
——So.2d__ (Fla. 3d D.C.A. 1983), 7 FLW 
549; Ft. Lauderdale Board of Adjustment and 
City of Ft. Lauderdale v. Nash, __So.2d__ 
(Fla. 4th D.C.A. 1983), 7 FLW 141; see also, 
Nance v. Town of Indialantic, 419 So.2d 1041 
(Fla. 1982). 

55Ft. Lauderdale Board of Adjustment and 
City of Ft. Lauderdale v. Nash, __So.2d__ 
(Fla. 4th D.C.A. 1983), 7 FLW 141. 

56City of Ormond Beach v. State of Florida, 
ex rel. Charles J. Del Marco, —_So.2d__ 
(Fla. 5th D.C.A. 1983), 7 FLW 339, 340. 

54Ft. Lauderdale Board of Adjustment and 
City of Ft. Lauderdale v. Nash, __So.2d_—_ 
(Fla. 4th D.C.A. 1983), 7 FLW 141; see also, 
City of Deerfield Beach v. Vaillant, 419 So.2d 
624 (Fla. 1982); Cherokee Crushed Stone v. 
City of Miramar, 421 So.2d 684 (Fla. 4th 
D.C.A. 1982). 

59Fia. Stat. §163.225(1). 

Fa. Stat. §163.225(2). 
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and lasting contribution any Gover- 
nor can make. 

Inadequate compensation for jud- 
ges has created an intolerable burden 
on our judicial system and our ability 
to attract capable lawyers to the 
bench. More critical is the increasing 
loss of seasoned judges in the prime 
of their career due to financial con- 
straints. Florida judges’ salaries 
ranked 11th among the states. No 
state pays their judges as much as 
federal judges receive, but even fed- 
eral judges are resigning due to fin- 
ancial pressures. I believe the best 
solution is to create a judicial comp- 
pensation commission to determine 
judges’ salaries which would then be 
incorporated in a judicial budget, so 
that legislators need not grasp the 
political thistle of voting separately 
on judges’ salaries. 

e Because of general frustration 
and dissatisfaction with our tort litiga- 
tion system which has been ex- 
pressed by doctors, hospitals, indus- 
try, government, and the public, the 
Board of Governors has created a 
special Tort Litigation Review Com- 
mission composed of outstanding law- 
yers and laymen with the capability 
and credibility to make recommenda- 
tions which may relieve the pressures 


being brought to bear, and preserve 
the principles of our adversary sys- 
tem and the right to a trial by jury. 


e A new crisis in the cost and 
availability of lawyers liability insur- 
ance looms in the next few years. The 
Board of Governors has created a 
Special Committee on Lawyers Pro- 
fessional Liability Insurance, chaired 
by Ray Ferrero, which will recom- 
mend the Bar’s role in this area, and 
how we can best discharge that re- 
sponsibility to the lawyers and the 
public. 

I appreciate the dedicated service 
of the many lawyers who make The 
Florida Bar work, especially the 
Board of Governors and the Bar staff 
whose dedication and sacrifice are 
seldom properly appreciated, and 
who make the difference between 
what could be a bureaucratic regula- 
tory agency and what is a vibrant 
professional organization dedicated 
to providing the highest possible 
quality of legal services to the public 
at the lowest possible cost. 

Special thanks go to Jack Harkness, 
Bill Henry and to Board secretary 
Mindy Byars, my closest advisors 
and sympathizers. Next year’s officer 
team of Jack, Bill and Gerry Richman 
will be a great one, and I look for- 
ward to kibitzing from afar. 
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AVIS HAS BIGGER 
DISCOUNTS FOR BAR 
ASSOCIATION MEMBERS.” 


David Mahoney, Chairman of Avis. 


Avis features GM cars. 
Cadillac Sedan de Ville. 


Discount on Avis 

“‘We Mean Business”’ Rates. 
New 10% Discount on Avis 
Special ‘“‘See America’”’ Rates. 
Unlimited Mileage Included. 


Count on Avis for fast, efficient service every time you 
rent a car. For guaranteed rates that include unlimited 
mileage. For new Avis Express service to get you from 
your plane to your car with no standing in line at the 
rental counter. And for new, bigger discounts for Bar 
Association members. 
Avis rents GM and other fine cars. And many major 
locations feature Cadillacs at special low rates. 
So the next time you need to rent a car, for a day, a 
week, or a weekend, call Avis. Because Avis is trying 
harder for members of the bar. And trying harder makes 
Avis second to none. To reserve a car, call your nearest TRYING HARDER MAKES 
Avis office. Or call Avis toll free at 800-331-1212. AVIS SECOND TO NONE.” 


Discounts and rates available at participating locations in the contiguous U.S. One-way 
charges additional. Refueling and taxes additional. Rates and discounts are subject to 


change without notice. Avis Express available at most major airports. A V/ AY 


© 1982 Avis Rent A Car System, Inc.. Avis* 
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Administrative Law 


Consistent with the determination of 
my predecessor to broaden the section’s 
base and bring to fruition long-term pro- 
jects, the executive council and commit- 
tee chairpersons have responsibly met 
their obligations. We continue to operate 
at the council and committee level witha 
broad, representative cross-section of prac- 
titioners from the private sector, govern- 
ment, judiciary (including the Division of 
Administrative Hearings) and academia. 
The chairman-elect is a private prac- 
titioner who possesses a long-standing 
background in state government. 

The section now has as an ongoing 
function a newsletter, which is being 
published quarterly. This publication con- 
tains a complete summary update of all 
significant administrative law cases de- 
cided during the past quarter. We are 
now undertaking the task of preparing 
short articles on administrative law topics 
for inclusion in the newsletter in an 
attempt to offset the cutback on section 
articles in the monthly Bar Journal which 
was mandated by the Bar as a necessary 
budgetary move. 

By the time this report is published, our 
last newsletter will have been furnished 
to the membership and will include just 
such an article, dealing with the state’s 
public records law. The newsletter is 
currently providing our membership 
with current, practical information re- 
garding the administrative process and 
substantive administrative law matters, 
including a legislative update. 

Perhaps our most profound long-term 
accomplishment this Bar year was the 
recent convening of the First Annual 
Florida Administrative Conference. The 
concept began more than two years ago 
and became an actuality this February. 
The conference was held at the Florida 
State University Conference Center, 
which provided an outstanding environ- 
ment for intellectual and practical discus- 
sions. The conference, which was 
modeled after the U.S. Administrative 
Conference, brought together more than 
30 representatives from the judiciary, the 
legislature, state agencies, local govern- 
ment, the private bar, the news media, 
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The Administrative Law Section held Florida's first Administrative Conference in 
Tallahassee this year, patterning the program after a national conference. Addressing the 
conference were (from left) Jonathan L. Alpert of Largo, Stephen L. Babcock of 
Washington, D.C., executive director of the Administrative Conference of the United 
States, Section Chairman Michael |. Schwartz of Tallahassee, and David E. Cardwell of 


Lakeland. 


academia and the public. 

The main purpose of the two-day 
gathering was to discuss and make recom- 
mendations on important issues of ad- 
ministrative law, based upon an amalga- 
mation of the different perspectives pro- 
vided by the participants. In this first 
conference, the issues addressed were: 1) 
the “harmless error” doctrine as applied 
to agency actions on judicial review; 2) 
nonrule agency policies; 3) the Division 
of Administrative Hearings—its role and 
a prognosis for the future; and 4) judi- 
cialization of the administrative process. 

There were both workshops and plen- 
ary sessions, which generated vigorous 
debate and resulted in some excellent 
recommendations. A conference report 
and transcript of the proceedings will 
soon be available for distribution to law 
schools, libraries, the legislature, govern- 
mental agencies, Administrative Law Sec- 
tion members, and any interested persons. 
The obvious success of the First Annual 
Administrative Conference virtually en- 
sures that a second conference will be 
held during the forthcoming Bar year. 

The section’s continuing legal edu- 


cation programs have been both educa- 
tionally and fiscaily successful during this 
Bar year. The programs were broad- 
based and contained a wide variety of 
topics of interest to our membership and 
private practitioners in general. The pro- 
grams have been self-supporting, and we 
anticipate that they will continue to pay 
for themselves. 

I fully anticipate that under the leader- 
ship of our chairman-elect we will con- 
tinue to broaden our base and provide 
the needed professional and educational 
services rightfully expected of our sec- 
tion membership and the Bar. 


I. SCHWARTZ, 
Chairman 


Corporation, Banking 
and Business Law 


1982-83 has been an active year for 
members of the Corporation, Banking 
and Business Law Section. Continuing 
legal education programs in a variety of 
business law areas offered basic courses, 
as well as advanced seminars for spe- 
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REPORTS 


cialists. Programs included the sub- 
stantive areas of banking, antitrust, bank- 
ruptcy and UCC, limited partnerships, 
securities, and a workshop for corporate 
counsel. The courses included presenta- 
tions by government officials, business- 
men, and private practitioners and schol- 
ars from both in and outside Florida. The 
section is working with the Bar’s CLE 
Committee to assure that we continue to 
offer affordable programs of the highest 
quality. 

The educational programs have been 
supplemented by the section’s publi- 
cations. The Bankruptcy Committee has 
continued its publication of the highly 
successful and informative Bankruptcy 
Law Casenotes. Through the efforts of 
the Antitrust Committee, section mem- 
bers are receiving the Florida Antitrust 
Developments Newsletter, which 
focuses on antitrust cases in Florida’s 
state and federal courts. 

Another continuing emphasis of the 
section is the review and discussion of 
legislative projects. Various committees 
initiated or continued analysis of existing 
law and proposed legislation, and recom- 
mended changes in several areas. The 
section continued its review of the Uni- 
form Limited Partnership Law, Florida’s 
not-for-profit law, and proposed revisions 
to Articles 3, 4 and 8 of the UCC. Specific 
legislation in several areas has been pro- 
posed. As in the past, the section will 
publish an annual legislative summary 
for its members in the section newsletter. 

Committee members have been busy 
with projects in addition to those men- 
tioned above. For example, the Bank- 
ruptcy and Creditors’ Rights Committee 
has been studying the proposed rules of 
bankruptcy procedure, along with exist- 
ing local rules. The Commercial Litiga- 
tion Committee has continued its work 
on standard jury instructions, and the 
Securities Committee has been studying 
possible changes in Florida’s law and 
regulations to coordinate with certain 
changes in the federal securities laws. 
The International Business Committee is 
working to establish a distinguished 
visiting foreign attorney program, and is 
studying Florida’s arbitration code with 
an eye to possible improvements. The 
UCC Committee devoted much effort to 
a CLE manual on sales transactions under 
the Florida Uniform Commercial Code. 
The Corporate Counsel Committee has 
been working with the Bar to increase the 
participation of in-house legal counsel of 
Florida companies in Bar and section 
activities. Other committees have been 
engaged in similar projects. 

The section maintains liaison with ap- 
propriate governmental agencies and 
business organizations, and with other 
sections and committees. The Florida 
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Savings and Loan League and Consumer 
Bankers Association co-sponsored 
seminars with section committees during 
the year. The section continues to confer 
and work with government officials, 
such as the director of the corporation 
division of the Florida Secretary of 
State’s office, to analyze operational prob- 
lems and their solutions, and to review 
legislation. 

As in past years, special attention was 
given throughout the year to ways in 
which membership participation in the 
section could be increased. The execu- 
tive council met five times during the 
year, and the speakers program at those 
meetings has continued to be quite suc- 
cessful. Designation credit has been 
awarded for attendance at these pro- 
grams, where appropriate. Members are 
encouraged to attend executive council 
and committee meetings and to partici- 
pate in the planning and implementation 
of next year’s activities. 

It has been my pleasure to work with 
some fine, dedicated professionals over 
the past year, and the successes of the 
section are due to their devotion to the 
Bar. I would like to take this opportunity 
to thank the members of the executive 
council for their fine work and support 
during the year. 


Tuomas R. McGulcan, 
Chairman 


Criminal Law 


The section began the year with a 
number of goals, some of which were 
realized, many yet to be fulfilled. The 
primary goal for the year has been the 
continuation and expansion of the train- 
ing program for prosecutors and public 
defenders, a program begun by the sec- 
tion almost five years ago and one which 
has proved inordinately successful. Since 
the training program’s funding has been 
assumed by the state, the primary func- 
tion of the section has been to train the 
teachers—quis custodes custodiet. We 
have sent many of the instructors in the 
program to the training programs spon- 
sored by the National Institute for Trial 
Advocacy, and plan to train as many as 
possible over the next few years. 

In addition, the training program has 
expanded from a single offering of two 
sections to a second two-section presenta- 
tion. We hope, in the near future, to 
present a total of four sections in the 
Miami/Ft. Lauderdale area for the as- 
sistants in those offices, two programs in 
the Tampa/St. Petersburg area for the 
assistants in that part of Florida, and 
retain the two Gainesville programs to 
serve the smaller offices in the state. 

If we are able to expand to that extent, 
a relatively inexpensive move consider- 
ing the number of assistants who can then 
receive the training, we should almost be 
able to meet the demands from the 
various offices. 
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One of the more exciting advances in 
continuing legal education in the criminal 
law field has been the agreement of the 
National Institute of Trial Advocacy to 
present their first Advanced Criminal 
Law Trial Advocacy Program in Florida. 
The first such program is now scheduled 
to be presented at the University of Flori- 
da in December. With experienced 
NITA faculty as the nucleus of the pro- 
gram, we expect it to be an excellent pro- 
gram, one of the very few in the country 
designed to improve the trial skills of the 
experienced criminal practitioner 
through a workshop, learn-by-doing 
approach. 

The newsletter has been one of the 
more successful aspects of the section’s 
past year. Michael Salnick has done a 
superb job as editor this year, making it 
one of the more practical publications 
available for both prosecutors and de- 
fense attorneys. Since Salnick has been 
persuaded to remain editor for the 
coming year, we expect his excellent 
work to continue. 

One of the most pressing issues facing 
the section, and one which is yet un- 
resolved, is that of adoption of a state 
policy of certification as a criminal trial 
specialist. At least two other sections of 
The Florida Bar have, to date, presented 
specialization plans to the Supreme 
Court, plans which now have been 
adopted. 

The spring executive council meeting 
saw a brisk and sometimes heated debate 
among council members on the certifica- 
tion issue: Is certification as a criminal 
specialist a valuable addition to the crim- 
inal process, or does it have such adverse 
effects on the system as to be undesirable 
in this state? A poll will be taken of 
section members to determine whether 
this issue should now be pursued. 

On the legislative scene, the section 
reviewed many of the bills filed affecting 
the criminal justice system, and went on 
record with the Board of Governors with 
regard to a number of those bills. On the 
issue of discovery depositions, the sec- 
tion concluded that, despite the existence 
of some problems with these depositions 
in some geographical areas of the state, 
there should be no major changes in the 
discovery deposition mechanism. If 
abuses exist, they should be corrected, 
but the deposition should not be dis- 
carded. A major defect in the new im- 
munity statute, the lack of derivative use 
immunity, was found to be a defect 
which would probably result in the bill’s 
being declared unconstitutional. The sec- 
tion recommended amending the bill to 
remedy this defect to ensure that the use 
immunity provisions would be valid. 
Finally, while the section is beginning a 
review of the defense of insanity, it 
determined that the “guilty but mentally 
ill” provisions, which seem to enjoy a 
current popularity, pose serious theo- 
retical and practical problems. The sec- 
tion has gone on record as opposing such 


a law. 

Finally, the section has continued with 
its prestigious Selig I. Goldin Memorial 
Award. The first such award was made at 
the section meeting last June, and was 
presented posthumously to Tobias Simon. 

The year 1982-83 has been a year of 
building, of continuing the programs and 
traditions established over the first few 
years of the section’s existence. While it 
was not a year in which new vistas were 
explored, it was a year of continuing and 
building upon the traditions of a vibrant, 
active section. 


GERALD T. BENNETT, 
Chairman 


Environmental and 
Land Use Law 


Over the last year public attention has 
been called more and more to the inter- 
related problems of environmental pro- 
tection and land use management and 
planning. Headlines tell the tale of con- 
tamination and potential contamination 
of the nation’s surface and ground 
waters. Recent newspaper articles have 
questioned the ultimate fact of the 
Florida Keys under current land use 
planning laws and regulations. At this 
writing, numerous pieces of proposed 
legislation are being considered in 
Tallahassee designed to beef up 
Florida’s laws, especially in the area of 
ground water quality protection and 
hazardous waste management. In addi- 
tion, “blue ribbon” citizen panels are 
grappling with issues concerning land 
development and population growth. 

In this setting, the Environmental and 
Land Use Law Section (ELULS) has 
continued its long-term efforts to 
provide quality education to lawyers in 
the public and private sectors engaged 
in the practice of environmental and 
land use law. From the Annual Update 
Seminar at Amelia Island last August to 
the Water Law Seminar in Ft. Lauder- 
dale in April, members of The Florida 
Bar were provided with the oppor- 


tunity to obtain the most up-to-the- 
minute practical and substantive train- 
ing available in these areas. In addition, 
the section’s popular workshop 
program continued. Included in the 
workshop presentations were a funda- 
mentals course at the Mid-Year Meeting 
and an innovative session for the 
“public interest” lawyer held in March. 

In addition to the seminars and 
workshops, the section also published 
the 1983 supplement to Environmental 
Regulation and Litigation in Florida, the 
Florida practitioners’ “Bible” in the area 
of environmental law. Work has also 
started on an entirely new volume of 
this book, to be issued in 1984. 

Two significant new programs were 
instituted during the 1982-83 section year. 
A committee was appointed to developa 
program to provide public information 
concerning environmental and land use 
matters to lay citizens in the state. The 
section hopes to develop an 
independent program in this area, as 
well as to work with the existing public 
affairs programs of the state environ- 
mental and land use agencies. 
Additionally, a committee has been es- 
tablished to begin to address the 
question of alternative, nontraditional 
forms of resolving disputes issues of a 
highly technical, scientific nature. The 
committee will evaluate the propriety 
of the development of a “science court” 
as well as the use of technical spectal 
masters and other alternative 
mechanisms. 

1982-83 has been an exciting and chal- 
lenging year in the environmental and 
land use area. The ELULS, through the 
excellent work of members of _ its 
executive council and many _ other 
section members, has risen to-. the 
occasion and met this challenge. 


Rosert L. Ruopes, Jr. 
Chairman 


Family Law 


The section functions through the 
officers, executive council, committee 


chairmen and committee members. 
Each year we seem to expand further 
the role and participation of section 
members and the work of the section. 
I'm very hopeful that this trend will 
continue in the future, and that those of 
you who have not been involved and 
desire to do so will let your presence be 
known. 

My report on the activities of the 
section is essentially a recap of our 
committee work throughout the year: 
You will note that the work of the 
section is very heavily biased toward 
education and dissemination of 
information and materials to lawyers 
and law students. In my opinion this is 
our most important role, and deserves 
our continued efforts and emphasis. 

Florida Bar Journal Family Law 
Section column—Chairman, Cynthia 
Greene of Miami. We have again this 
year published 10 articles written by 
various members of the Bar which I 
found to be very useful in the practice, 
and of high quality. 

The Family Law Commentator— 
Chairman, Miriam E. Mason of Tampa. 
We have gone to a new format this 
year, and have greatly expanded the 
content of this publication. Generally, 
the response of the bench and bar has 
been very favorable. We hope to 
continue this publication on either a 
quarterly or bi-monthly basis through- 
out the year. 

Continuing legal education— 
Chairman, Lyman Fletcher of Jackson- 
ville. Our program on shared parental 
responsibility in the fall of 1982 was one 
of the more successful programs that 
we've ever sponsored. Our section CLE 
program continues to be one of the 
more successful. We need your input 
and suggestions to keep it that way. If 
you have an area that you would like to 
see treated in an upcoming seminar, 
you should let us know. 

Law School Liaison Committee— 
Chairman, Brenda Abrams of Miami. In 
1982 our section began a program of 
working with the law schools to 
encourage the expansion of teaching of 
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family law and family law practice. We 
appropriated $1,500 as seed money for 
each law school, to be used for the first 
semester of the school sponsoring of a 
course on family law litigation. All five 
Florida law schools responded 
favorably to these proposals. The Uni- 
versity of Miami and Nova Law School 
received their grants, and have now 
been teaching this course for some time. 
The University of Florida and Florida 
State University are making this offer- 
ing this summer. We hope that Stetson 
University School of Law will likewise 
be offering the course this fall. Your 
section has felt that the teaching of 
family law in the law schools has been 
overlooked. Law students have not 
been sufficiently prepared either as to 
theory or as to the practice. We are 
proud of the way our Florida law 
schools have responded and cooperated 
with us in this program. 

Certification—Chairman, Michael 
Walsh of Orlando. Our section has pre- 
sented to The Florida Bar’s Committee 
on Certification an original proposal of 
a plan to be adopted. Revisions have 
been suggested in the plan, and made to 
conform to the committee’s experience 
from other certification plans. 
Hopefully by the time of this report 
each member of the Family Law 
Section will have received a copy of 
this plan for review and comment prior 
to its final submission to The Florida 
Bar. 

Legislation—Chairman, C. Edwin 
Rude, Jr., of Tallahassee. Again in 1983, 
the Family Law Section, with the 
approval of The Florida Bar, has spon- 
sored reform to the Florida Dissolution 
of Marriage Act. Also, many other 
legislative acts are being offered of 
varying kinds and description. 

Forms—Chairman, Alan J. Rubinstein 
of Ft. Myers. We are in the process of 
developing forms for dissemination and 
use by the family law practitioner. 

Mediation—Chairman, Judge Frances 
Jamieson of Rockledge. Mediation is 
now in place and functioning in at least 
three circuits in our state. The Supreme 
Court Commission on Matrimonial Law 
has recommended that mediation of 
custody and visitation issues be 
implemented throughout the state. 

Rules Committee—Chairman, 
Rosemary Barkett of West Palm Beach. 
There have been many significant areas 
of proposed change in the Florida Rules 
of Civil Procedure as they relate to 
dissolution of marriage proceedings. 
The Supreme Court Commission on 
Matrimonial Law and the Civil Rules 
Committee of The Florida Bar have 
been the focal points for this effort. 
However, our section has made 
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proposals and reviewed and commented 
upon various suggestions, including the 
proposed summary dissolution of 
marriage rules. 

Amicus curiae—Chairman, Marsha 
Elser of Miami. The section has 
developed and approved through the 
executive council rules for considera- 
tion of proposals to appear as amicus 
curiae and obtaining approval from the 
officers, council and The Florida Bar. 

Revision of Florida’s no-fault divorce 
law and your rights pamphlet— 
Chairman, Rex Moule of Melbourne. In 
light of all of the changes in the area of 
family law, we have undertaken a revi- 
sion of this pamphlet for dissemination 
to the public. By the time of this 
printing it should already be published. 

There have been other activities of 
the section in revising bylaws, increas- 
ing the size of the executive council, 
cooperating with the Budget and 
Continuing Legal Education committees 
of The Florida Bar, and generally parti- 
cipating in Florida Bar activities, such 
as the academic conclave, mid-year and 
annual meetings of The Florida Bar. 

This work is exciting, and all of us are 
enriched and learn a great deal from 
our association with each other. I’m 
hopeful that in the coming year our 
membership will expand and that more 
of you who are members will become 
involved in our section work. 


STEPHEN W. SEssuMS 
Chairman 


General Practice 


In a year of retrenchment and belt- 
tightening in The Florida Bar, the 
General Practice Section has adopted a 
contrary philosophy. Our goal has been 
to expand our membership and to offer 
our members more and better services 
at a lower cost. 

We feel we have been successful in 
our endeavors. We have increased our 
membership by approximately 150 
members, bringing our total section 
membership to 1,613. Our services 
include a free seminar, “Legal Update 
83,” to be held at the Bar’s annual 
convention this month. This seminar, 
which will update the past year’s de- 
velopments in the major areas of the 
law, should be one of the highlights of 
the convention, and will hopefully be 
the first of a succession of such free 
seminars at the annual convention. 

In addition, the General Practice 
Section, for the second consecutive 
year, sponsored a seminar outside the 
continental United States. In 1982 our 
destination was St. Thomas in the U.S. 
Virgin Islands. This April we trveled to 
the Hyatt Cancun Caribe in Cancun, 
Mexico, for a seminar on_ estate 
planning and business organizations. 
Our speakers, Robert E. Panoff and 
Rohan Kelly, provided us the 


knowledge, and Cancun, its beautiful 
waters and the Yucatan Peninsula pro- 
vided us the setting, which we will not 
soon forget. This was all provided to 
our members at unbeatably low prices. 

Additional continuing projects for the 
section included The Florida Bar 
Speakers’ Bureau, the Senior Citizens’ 
Wills Program, the William Jacob 
Memorial Scholarship and our 
newsletter. We have also been working 
with the Private Practitioners Subcom- 
mittee of the Member Relations Com- 
mittee of The Florida Bar in an effort to 
implement new ideas and_ projects 
which may be_ beneficial to our 
members. We are also studying the 
feasibility of helping The Florida Bar's 
Clients’ Security Fund recoup money 
paid out on account of misappropria- 
tion, embezzlement or other wrongful 
acts of former Florida attorneys. 

One of the more important and time- 
consuming tasks of the executive 
council is researching and analyzing 
legislative issues of interest to the 
section membership. When appropriate, 
we formulate positions on behalf of our 
members and transmit them to the 
leadership of The Florida Bar for 
consideration in the formulation of the 
Bar’s legislative policies. This is a very 
important part of our work, and _ its 
importance will continue to grow in an 
era of continuous scrutiny, and not 
infrequent attack, of the legal profession. 

In an age of specialization, we are 
proud that our section remains one of the 
Bar’s strongest and most active. We 
believe that the strength of our section 
results from the fact that our projects and 
programs must appeal to more than a 
limited segment of the membership of 
the Bar. 

On a grand scale, our efforts are still 
modest. While we have an _ active 
executive council, there is little depth in 
section leadership beyond the council. In 
order to continue the vitality of our 
section, we need new blood and new 
ideas. Our goal for the future is to tap this 
resource and to provide a place for 
general practitioners to shape the Bar in 
the image which they would like to see. 


WayYNE THOMAS, 
Chairman 


Labor and Employment 
Law 


The section’s committees were active 
this past year, particularly in their liaison 
with various state and federal agencies, 
such as the Public Employees Relations 
Commission, the Equal Employment 
opportunity Committee, the Florida 
Commission on Human Relations and the 
National Labor Relations Board. 

Section officers worked closely with 
the CLE and Budget Committees and 
Bar officials to assist in resolving the 
financial problems experienced by CLE 


fl 


programs in the past. The section plansto | Tom Garwood and John Chamblee. The Real Property Probate 
tailor its presentations to section — section will work closely with building 
members to meet the goal of the section —_ and trades groups to provide an oppor- and Trust Law 
and the Budget and CLE committees to _ tunity for both labor and management to The Real Property, Probate and Trust 
provide quality CLE on a cost effective reach a better understanding of their Law Section is the largest dues paying 
basis. The section plans to work withthe respective positions. section of The Floride Bar with member- 


other sections in the future regarding The section has met its goals of — ship now at 5,400. The executive council 
possible CLE workshops of mutual _ increased liaison work with federal and meets six times a year (including the out- 
interest. state agencies, a budget which is in the 


of-country trip). The officers of the sec- 
tion also meet five times a year. 
Council meetings begin on Friday 
afternoon and continue on Saturday 
morning. In order to involve members in 
section activities, the section has been 
presenting a CLE seminar on the 
Georce Barrorp, Thursday before each council meeting. 
Chairman At the July meeting a free legislative 


The section is actively exploring pos- _ black, and an increased membership. We 
sible innovative approaches to the are confident the section’s growth and 
delivery of CLE services to its members _ service to its members will be greatly 
and was an active participant in the 1983 — strengthened under the leadership of 
Academic Conclave of the Bar. The Chairman-elect Hal Johnson in 1983- 
section is actively exploring the possi- 1984. 
bility of co-sponsoring a seminar with 
one of Florida’s law schools during the 
next year. During this past year, the 
section was a co-sponsor of the Eighth 
Annual Public Relations Forum. Bill 


Powers and Ron Meyer of the section 4 
assisted in preparing for this forum. E VE EEN OUND 

The section held a highly successful 
Equal Employment Opportunity Prac- 
tice Seminar in Miami, drawing a large 
number of attendees. The seminar 
featured a wide range of practitioners 
and agency officials and was co- 
sponsored by the Florida Association for 
Women Lawyers. The seminar’s success 
was due in large part to the fine work of 
Tom Gonzalez, Don Slesnick and Jim 
Bramnick. 

The executive council and section 
members met at the Casa Marina Resort 
in Key West in April for workshops on a 
wide variety of labor and employment 
law topics. 

The section’s column in The Florida 
Bar Journal continued to win high praise 
from all quarters because of the quality 
of its articles and columns. Special thanks 
are due our editor, Joan Stewart, for her : 
excellent service and to Mike Malfitano : 
for his great job as editor of the section’s AOS President Paul Natale, Vice Presidents Bruce Lanier and John Stout 
newsletter, “The Checkoff.” 


A reception will be held for the first 


ever meeting in Florida in June of all the E , 2 
regional directors of the National Labor xperlence — 60 years worth. And much of that time working 
Relations Board together with the directly with lawyers. j as . 

Board’s general counsel staff and all the On simplifying accounting procedures. Streamlining case files. Preparing complex 
celine UE idee National t olor Relations legal forms. We know your specitic problems. And ways to solve them. 
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are invaluable at organizing law firms and saving you thousands of dollars in the process. 


members a unique opportunity to meet With backgrounds like ours, we think that choosing the best word and data 


and discuss topics of mutual interest with 


processing company for your needs is an open and shut case. We're uniquely prepared 
the Board to talk to you on your level. About your practice. Your caseload inventory. Your 
The section has had excellent assistance balance sheet. 
this year from Bob Sugarman and Leslie Come to one of our two convenient locations today. Or call collect. We'll be 
Stein for their respective work on trial happy to plead our case. Personally. Professionally. Persuasively. 
har sdesiedton in Federal cout and the Automated Office Systems — “Where Experience Counts. 


exploration of a certification program for 
labor and employment lawyers. This 
year, the section successfully obtained a 
change in the designation plan from labor 
law to labor and employment law to 
reflect the expanded nature of the 
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AFL-CIO, as speaker, as arranged by 
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update was presented, drawing close to 
200 people, and at the November 
meeting the Mortgage Law seminar had 
115 registrants. We presented two CLE 
seminars at the Midyear Meeting and two 
live CLE seminars attended by 300 
members and two videotape seminars at 
our fourth annual convention. One CLE 
seminar will be presented at the Bar 
annual convention. 

The section has three divisions with 54 
active committees. Two additional com- 
mittees have been added—the Long 
Range Planning Committee and Liaison 
with Medical Profession Committee. Ad 
hoc committees are added when a need 
calls for study in a particular area not 
covered by one of our 54 committees, 
such as our current Ad Hoc Committee 
on Certification and on Rule 2.075. 

Anywhere from five to ten committees 
will meet the morning before the council 
meetings and all committees submit a 
written report on their activities, which 
is included in the executive council 
meeting agenda. These committees have 
the responsibility of promulgating, re- 
viewing and suggesting revisions to 
probate and guardianship rules and 
forms; uniform title standards; contract 
for sale and purchase forms; recent case 
comments dealing in real property, 
probate and trust law, and in addition, 
they monitor and inform fellow section 
members of any legislative and admin- 
istrative matters which affect our 
disciplines. 

There are 49 circuit representatives 
and one out-of-state representative who 
provide liaison between the individual 
section members in their respective cir- 
cuits and the executive council. They also 
serve as a direct line of communication 
between the members and the executive 
council and as a source to obtain informa- 
tion as to the procedures followed in the 
counties in their circuits relative to 
recording of probate documents and 
other data of interest to the section's 
committees. 

A major step in the goal to keep section 
members informed of current develop- 
ments in real property and probate law is 


Cutoff date for Bar 
members’ address and 
telephone changes in the 
September directory 
issue (1983) is July 1. 
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the monthly publication of the section’s 
newsletter, “Action Line,” which has 
been enthusiastically welcomed by the 
members. 

Finally, I want to publicly thank The 
Florida Bar staff, the officers and com- 
mittee chairmen of the section and those 
past chairmen who continue to be active 
in the section, all of whom remain 
devoted to serving the membership and 
The Florida Bar and who are largely 
responsible for the continuity of the 
section’s programs and projects. 


JAMEs J. ALTMAN, 
Chairman 


Trial Lawyers 


The Trial Section has continued its 
outlook and outreach during this year 
and, hopefully, is clearly recognized as 
one of the preeminent sections within 
The Florida Bar. 

Unfortunately, because of the great 
amount of time, resources and energy 
the section has had to devote all year 
long to the Florida Medical Association 
proposals to restructure our Supreme 
Court and our common law tort system, 
we have not developed as many new 
programs as we would have liked. 
However, one new program which 
proved very successful was the State 
Mock Trial Competitions held at the 
Bar’s mid-year meeting. All five Florida 
law schools were invited to compete. In 
a very close and exciting match, the 
team from Stetson University was 
judged best and was awarded $500 by 
the section to help defray its expenses in 
the later regional competition. Council 
member John Devault of Jacksonville 
was chairman of the project, and did a 
marvelous job. All participants en- 
thusiastically agreed to return next year. 

As of this writing, the issues 
presented to the Florida Legislature by 
the FMA reacting to the so-called 
medical malpractice crisis have not yet 
been resolved. Nevertheless, with ex- 
perienced and capable leadership of 
our legislative coordinator, Arthur I. 
“Buddy” Jacobs, we are confident that 
our Supreme Court will remain intact 
and that our tort system which has 
functioned so well for so long will not 
be destroyed. 

The section is justly proud of the role 
it played over the past several years in 
bringing to reality a meaningful certifi- 
cation program for trial lawyers. The 
certification committee has worked 
diligently to screen, test and certify the 
first group to apply for certification, 
who will receive their certificates at the 
annual meeting this month in a special 
ceremony. This task was a_ back- 
breaking job for the committee, and it 
richly deserves our admiration and 
thanks. 

Our goals for next year include over- 
seeing the writing and editing of a trial- 
oriented article for The Florida Bar 


THE FLORIDA BAR JOURNAL/JUNE 1983 


Journal each month. Also for the first 
time, we are hopeful of having a 
seminar in England somewhat like the 
very successful one sponsored by the 
ABA Litigation Section at Oxford last 
September. 

Our newsletter, published three times 
during the year, continues to provide 
the much needed contact between the 
executive council and the section mem- 
bership. Our present membership 
stands at approximately 4,000, and as 
we grow we recognize both the oppor- 
tunities and responsibilities of that 
growth. Our CLE programs, notwith- 
standing the current slump in attendance 
and income experienced outside the 
section, have continued to excel in 
content, attendance and income 
production. The executive council is 
enthusiastic, willing and able, the 
section is strong and growing, and the 
future of the trial bar in Florida is very 
bright. 


WituiaM M. Hicks 
Chairman 


Workers’ Compensation 


The Workers’ Compensation Section 
of The Florida Bar has had a very pros- 
perous year. Many people deserve 
credit inasmuch as the goals and 
responsibilities of the section were quite 
diverse. 

The primary goal of the Workers’ 
Compensation Section is to educate its 
members and younger lawyers in the 
intricacies of workers’ compensation. 
We had two very excellent seminars this 
year. The first was a legal/medical 
seminar put together by Wendell Kiser. 
The seminar was very well attended 
and received high marks from those 
viewing it. The second seminar was 
held in May. Gerry Rosenthal did a fine 
job in getting the speakers and establish- 
ing the program. The program was de- 
signed to assist the practitioner who has 
not been an active participant in the 
workers’ compensation system over the 
last three or four years. It also offered 
the intermediate practitioner a good 
chance to review the cases and pro- 
cedures that have developed during 
that period. 

The Rules Committee, chaired by 
Ivan Matusek and George Kagan, 
decided that this year would be the 
year for a very serious rewrite of many 
of the Rules of Procedure. Committee 
meetings were held, suggestions were 
solicited and finally the committee 
came up with a topnotch package, 
which should soon be approved by the 
Board of Governors and sent on to the 
Supreme Court for approval. A great 
vote of thanks goes to the Rules 
Committee for completing this time- 
consuming task. 

The Workers’ Compensation Section 
is also now making preliminary inquiry 
into the area of specialization, rather 
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than designation, for its members. 

This year the section published two 
newsletters, both of which were 
superior. The columns in the Newsletter 
were both analytical and thought 
provoking. We have also continued the 
section’s column in The Florida Bar 
Journal. 

The section’s amicus curiae 
committee chaired by Richard Sicking, 
this year performed in a Herculean 
fashion, preparing a very difficult brief 
on a technical area of the law in a very 
short period of time. 

Our legislative program this year, 
chaired by Al Frierson, included a 
judicial name change from “deputy 
commissioner” to “judge of compensa- 
tion claims.” The goal was to upgrade 
the position of the workers’ compensa- 
tion adjudicator in order to attract quali- 
fied candidates to that position. The 
second portion of our _ legislation 
program was to allow settlements of 
totally controverted cases without 
regard to a six-month waiting period, 
and without leaving the future medical 
portion of that claim open. The third 
part of our legislative program was to 
amend the Workers’ Compensation Act 
so that the workers’ compensation 
specialist would become a_ problem 
solver rather than an adjudicator. Since 
that proposal was presented, the 
Workers’ Compensation Division has 
acted in a very responsible fashion in 
attempting to make that change. 

In sum, this has been a very fruitful 
year for those of us involved in section 
activities on behalf of the Bar. We have 
accomplished a portion of our goal, but 
there is much more to accomplish next 
year. 


STEVEN A. RISSMAN, 
Chairman 


Young Lawyers Section 


This has been a year of widely varied 
activities for the Young Lawyers Section. 
Meeting sites for the section’s board of 
governors have varied as well, with 
meetings in Key West, Palm Beach, 
Tallahassee, Miami, Clearwater and 
Orlando throughout the year. 

The section continues to assist newer 
practitioners in the development of profes- 
sional skills and attitudes through a wide 
variety of educational programs, along 
with many other projects designed to 
help fellow professionals. 

Bridge-the-Gap continues as the corner- 
stone of the section’s educational efforts. 
Under the leadership of Tom Icard of 
Tampa, the fall program was attended 
by over 400 lawyers, all of whom 
received an updated edition of the 
Attorneys Handbook, as well as three 
days of expert instruction on basic legal 
skills. Dave Alexander of Bartow was 
responsible for coordinating the revision 
of the Attorneys Handbook, which now 


contains over 700 pages of forms, outlines 
and checklists. 

Education Cochairmen Bette Quiat 
and Nix Daniel have also successfully 
coordinated one-day seminars on such 
useful topics as trial advocacy in the areas 
of personal injury, real estate and 
commercial litigation. Seminars are also 
scheduled on dissolution of marriage and 
basic probate practice. 

Under the guidance of Ed Krieger of 
Miami, the section’s job fair at the 
Midyear Meeting of The Florida Bar was 
highly successful. Dozens of law students 
and graduates were able to meet with 
representatives of nearly 40 law firms 
and agencies for two days of interviews. 
Strong efforts have been made to assist 
young lawyer groupsat the voluntary bar 
level through the Local Section Liaison 
Committee. Leaders of the local sections 
meet with the YLS Board of Governors 
throughout the year. 


A model local practice handbook has 
been prepared under the direction of 
Frank Santry of Tallahassee and is cur- 
rently being distributed and adapted for 
use throughout the state. Legal Forms 
and Worksheets, a project started two 
years ago and currently chaired by Julie 
Osterhout of Fort Myers, has been 
expanded to include the areas of collec- 
tions and basic office correspondence, as 
well as a general review of current topics. 
Sets of the forms are distributed to all 
new admittees and are available at The 
Florida Bar office for a nominal cost. 

Jim Davis of Fort Lauderdale has 
headed the Career Management 
Committee, which is designed to help 
lawyers with the “business” end of their 
practices. In a similar vein, President- 
elect Neil Berman of Miami has initiated 
two programs, called SCOPE (Seek 
Counsel of Professional Experience) and 
The Silent Partner, to provide newer 
lawyers with a network of more experi- 
enced practitioners to give both profes- 
sional and personal advice. 

The Judicial Clerkship Program, which 
awards scholarships to law students who 
spend a summer clerking in 15 of 
Florida’s judicial circuits, is in its third 
and final year. Randy Briggs of Ocala 
and Art Wroble of West Palm Beach have 
done an excellent job of coordinating this 
program, which has been very well 
received and is deserving of future 
funding through grants or the legislature. 

In a departure from past years, the 
section has not scheduled a separate 
convention this year. Because the 
opening of EPCOT and expanded hotel 
space make Disney World an attractive 
convention location, Convention 
Chairman Mark Buell and his committee 
are planning some delightful experiences 
for young lawyers this summer to con- 
clude the Bar year. 


LawrENceE G. MATHEWS, JR. 
President 


What can you do to helpa - 
lawyer friend who has a 
drinking problem? 


You don’t help by just 
covering up for your friend, 
pretending there isn’t a prob- 
lem. People who have alcohol 
problems can't begin to help 
themselves until they recog- 
nize they have a problem. So 
don't think you're helping 
someone by enabling him or 
her to continue denying the 
problem. 


You can help by honestly 
telling your friend that you are 
worried about what you see 
happening. Tell your friend 
how you feel about his or her 
drinking, and be very specific 
about situations and problems 
caused by your friend’s drink- 
ing. It might mean a lot coming 
from you, and might help your 
friend begin taking a hard, 
honest look at what's happen- 
ing. 


And you might suggest your 
friend call our confidential, no- 
cost HOTLINE, for access to 
our statewide NETWORK of 
Florida lawyers who have 
learned successful recovery 
from their own alcohol prob- 
lems. We'll share what we've 
found. 


We know how 
your friend feels 


(813) 957-0051 
Florida Lawyers’ 
Recovery Network 
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' Now the IBM Displaywriter System 
has electronic footnoting. 


Imagine. 

Now you can create, number and format footnotes. 
Electronically. 

And take footnotes from one document and add them 
to another. Electronically. 

And put them on the correct page—exactly where 
you want them. Electronically. 

Which lets you get back to the work at hand: editing, 
revising, merging, filing, doing math and checking the 
spelling on that document. Electronically. 

All on the IBM Displaywriter. 

The best-selling stand-alone text processor there is. 

The text processor that now functions as a data 
processor too. Because it can run computer programs 
using the UCSD p-System* 

The text processor that helps create accurate docu- 
ments the first go-round. And keeps finding new ways 
to increase productivity in a busy law firm. 

Especially with IBM's footnoting feature. 

Which you might say is yet another interesting foot- 
note in the history of information processing. 

To arrange for a free demonstration of the Display- 
writer call your local IBM representative. 


In the Tampa Bay, Sarasota/Fort Myers area, call Russ Schlotterback 
at (813) 872-2181 for a free survey of all your Word Processing and 
Data Processing needs. 


*UCSD p-System is a trademark of the Regents of the University of California. 
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Admiralty Law 


The goal of the Admiralty Law 
Committee for 1982-83 was established 
on a two-fold foundation. In recogni- 
tion of the fact that few committee 
projects can be started and completed 
in a single 12-month period, the com- 
mittee undertook to establish an organi- 
zation which would ensure continuity of 
activity into the coming years. At the 
same time, an effort was made to in- 
crease participation by the committee 
membership in its activities. 

Subcommittees were appointed to 
continue projects begun during the 
1981-82 period. These projects include 
an ongoing study of in-rem procedures 
with a view toward making recommen- 
dations to improve the framework 
within which such proceedings are con- 
ducted. 

A subcommittee has been established 
to plan the biannual substantive law 
seminar, presently scheduled for the 
Bar’s mid-year meeting in late January 
of 1984. The same committee is to 
survey the underlying needs and desires 
respecting CLE seminars, to 
recommend to the committee a long- 
term direction, including frequency of 
programs as well as type and coor- 
dinated subject-matter coverage. 

Another subcommittee has been 
charged to review the currency of the 
Florida CLE manual on admiralty law 
and practice, and to make recom- 
mendations. 

The establishment of a quarterly 
newsletter, which will reflect broadly 
the input of the committee as a whole, 
has been undertaken. A_ newsletter 
editor has been appointed and the basic 
format is being established to facilitate 
regular publication. The first issue is 
expected before July. 

The question of practice certification 
is being studied by a subcommittee, 
and, when appropriate, the committee 
expects to make recommendations to 
the Board of Governors. 

A number of Florida CLE courses 
contain subject matter appropriate to 
proficiency in the area covered by the 
admiralty law designation; however, the 


Annual 


COMMITTEES 


designation frequently is not included 
among those for which credit is given. 
A subcommittee is addressing the 
resulting problem. 

The committee has been requested to 
assist the U.S. District Court, Middle 
District of Florida, in a revision of those 
portions of its local rules which affect 
the practice of admiralty law in that 
court. A subcommittee is scheduled to 
make the committee’s final recom- 
mendations in August. 

Forty-six percent of the members of 
the committee have participated in one 
or more of its activities during the 
current year. Attendance at the general 
meeting in Tampa was particularly 
gratifying. 

CourTtTNEY WILDER STANTON, 
Chairman 


Board of Certification, 
Designation and 
Advertising 


After years of hard work on the part of 
several members of the newly appointed 
Board of Certification, Designation and 
Advertising (formerly the Designation 
Coordinating Committee), the Florida 
Certification Plan became a reality by 
order of the Supreme Court early in 1982. 
With an effective date of July 1, the ques- 
tion for the board and the tax and civil 
trial area committees suddenly became 
how—not whether—to proceed with the 
implementation and regulation of legal 
specialization. 

The initial year has been a colossal suc- 
cess. The individual investment of time, 
effort and expense on the part of each 
member of the two committees and the 
board deserves special commendation. 
Without their combined dedication and 
commitment, an entire year’s delay of the 
program might have been an unfor- 
tunate necessity. 

The committees and the board began 
meeting in May to establish policies and 
draft application forms for distribution 
to interested Bar members by early July. 
By the September 30 filing deadline, 696 
lawyers had applied; 242 for tax and 454 
for civil trial. The following months of 
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processing and reviewing applications 
demanded the full attention of the five- 
member certification staff and required 
thousands of hours to prepare the files for 
committee and board consideration. 

Each committee held seven day-long 
meetings to completely review the files. 
Additionally, the committees found it 
necessary to interview several appli- 
cants to determine the extent of their 
involvement and experience. The final 
meeting of the board to approve or deny 
exam eligibility occurred early 
February. The examinations were given 
in March and the certificates are to be 
awarded in June. 

As a result of the tremendous 
popularity of certification, the initial year 
has been hectic and often frustrating for 
the many individuals involved. If indeed 
the long range effect of specialization, as 
suggested by its proponents, does 
improve the process of judicial admin- 
istration, enhance the quality and effi- 
ciency of legal services, and increase 
lawyer competence, our time will have 
been well spent. 


PETER W. ZINOBER, 
Chairman 


Civil Procedure Rules 


The Supreme Court, by Rule 2.130, 
Rules of Judicial Administration, re- 
quires the submission of rules changes 
every four years beginning September 1, 
1983. The Civil Procedure Rules 
Committee has been continuously, since 
the last four-year cycle, considering 
amendments to the Rules of Civil 
Procedure; and has as one of its primary 
objectives during the current year the 
development of rule changes to 
counteract discovery abuse. Interesting- 
ly, the committee consensus is that 
proposed changes in discovery rules will 
not prevent the abuse of discovery; that 
only cooperation among lawyers and 
even-handed enforcement by the courts 
will resolve the problem. 

Changes to the rules should be made 
only if necessary to the proper adminis- 
tration of justice. With that as our 
lodestar, the committee has approved the 
following as of the date of this report: 
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Rule 1.060(c): 
Rule 1.080(a): 


Rule 1.200: 


Rule 1.280(a) 
and Rule 1.340(e): 


Rule 1.310(b)(5): 
Rule 1.310(e): 


Rule 1.420(a) 
and (f): 


Rule 1.440(a): 


Rule 1.440(c): 


Form 1.976: 
Form 1.988: 
Form 1.990: 
Form 1.991: 
Form 1.994: 
Form 1.996: 


with the rules. 


Rule 1.290(a): 


Rule 1.310(d): 
Rule 1.310(f): 
Rule 1.490: 


Rule 1.610: 
Rule 1.500: 


Payment of clerk’s service charge upon transfer of action. 


Permitting defendant the same right to assert claims as other 
parties. 


Specifically authorizing case management conferences by 
the court. 

Requiring use of form interrogatories as approved by the 
Supreme Court. [These are proposed to be separately pub- 
lished; the committee is recommending form interrogatories 
for use in automobile accident cases and marriage dissolution 
cases. | 

Authorizing telephone depositions. 

Review and signing of deposition transcripts by witness. 
Clarifying when a voluntary dismissal of an action may be 
taken and the effect of dismissal upon notice of lis pendens. 
Authorizing severance of issues raised by cross-claims among 
parties. 


Making rule applicable to all actions. 


The following forms are being added or revised: 


Standard forms of interrogatories [referred to above]. 
Judgment. 
Judgment. 
Judgment 
Judgment. 


Judgment (foreclosure). 


Clerical errors in the rules as presently published will be corrected; and a table 
showing comparable Federal and Florida Civil Procedure Rules will be published 


Approved in concept are: 


Clarifying scope of rule not to be limited to “business” 
records. 


Permitting termination of deposition by any party. 
Furnishing copies of deposition transcripts. 


Proscribing use of general or special masters except in default 
cases. 


Under consideration are: 


Relating to temporary restraining orders. 


Concerning defaults. 


special 


The September directory 
issue of The Florida Bar 
Journal will have a special 
“Lawyer Listings” section. 
Tell others about your 
abilities 
reference book that stays 
on lawyers’ desks all year. 
For more information, call 
The Florida Bar Journal, 
(904) 222-5286. 


Supreme Court. 


should be grateful. 
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We are working closely with the 
Supreme Court Matrimonial Law Com- 
mission on rule changes which may be 
required should a procedure for the 
summary dissolution of marriages be 
adopted by the legislature or by the 


The effectiveness of the committee is 
entirely the result of the hard work of its 
able members, each of whom brings a 
wealth of knowledge and experience to 
our sessions. For their dedication and 
sincere industry in carrying on the work 
of this committee the entire Florida Bar 


WILFRED C. VARN, 
Chairman 


Civil Trial Certification 


The seven-member Civil Trial 
Certification Committee was appointed 
early in 1982 to direct and implement the 
certification program for the area of civil 
trial law. Foremost among its many 
responsibilities is the task of identifying 
and recommending qualified lawyers to 
the Board of Certification. 

Since May of last year, the committee 
has held seven day-long meetings to draft 
application forms, establish policies, 
review applications, prepare the 
examination and form recommendations 
on each applicant for final review and 
endorsement by the Board of 
Certification. 

The response to the program exceeded 
all expectations. Four hundred fifty-four 
lawyers applied, of which 92 percent 
were found eligible to take the examina- 
tion after lengthy review by both the 
committee and the board. It is hoped that 
at least 85 percent of the lawyers: who 
applied will comprise the first class of 
certified civil trial lawyers in Florida. 
Through an exhausting application and 
peer review process, certification will 
identify lawyers as having special 
knowledge, skills, proficiency, and 
involvement in the practice of civil trial 
law. Certified lawyers will also be 
recognized as having devoted a number 
of hours to continuing their legal educa- 
tion and as having passed an examination 
designed to test a level of knowledge 
equal to five years of civil trial 
experience. 

The large number of qualified 
applicants who applied for civil trial 
certification reflects the growing interest 
of Florida lawyers in increasing their pro- 
fessional competence. Without their 
support as well as that of the Board of 
Certification and the Bar staff, the initial 
year of civil trial certification would not 
have been a success. The committee 
wishes to express its appreciation to all 
the individuals who contributed to the 
Certification Plan. 


DaniEL N. Burton, 
Chairman 


Clients’ Security Fund 


The primary role of the Clients’ 
Security Fund Committee is to consider 
and review claims filed with The 
Florida Bar pursuant to Integration Rule 
AVII, Bylaw XVI and the Clients’ 
Security Fund Regulations. The 
committee also reviews Clients’ 
Security Fund policy and recommends 
appropriate modifications. 

The committee meets three times 
each Bar year to consider claims. As of 
March 31, the committee had met twice 
this year, and acted on 114 claims. The 
Board of Governors completed action 
on 159 claims, of which 103 were 
denied. A total of 55 claims were paid 
in a total dollar amount of $183,113.27. 


REPORTS 
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The Bar continues to seek restitution 
when feasible. In fiscal year 1982-83, 
The Florida Bar recovered $6,312 from 
nine attorneys. There are currently 137 
open Clients’ Security Fund files. 


Nicuotas J. 
Chairman 


Communications Law 


The committee held its third seminar 
of the Bar year on January 27, at the Hyatt 
Regency in Miami. This seminar was 
attended by approximately 30 persons 
and was videotaped for future presenta- 
tions across the state. Four speakers 
lectured at the seminar in their respective 
fields of expertise. 

The committee plans for a seminar 
during the annual meeting of the Bar at 
Walt Disney World in June. Additionally, 
the committee planned seminars in 
Washington, D.C., and New York City in 
the spring for those members of The 
Florida Bar practicing out-of-state. Brian 
R. Lockwood, a congressional aide with 
Congressman E. Clay Shaw of Florida, 
planned and organized the Washington 
seminar, which was held on Capitol Hill 
and dealt with present legislative and 
administrative issues in communications 
law. 

Plans were made for a seminar in 
Manhattan by Philip S. Mortensen, a 
member of The Florida Bar practicing 
law in New York City. 

In other areas of committee interest, 
Joseph Z. Fleming, Miami, who is also a 
vice chairman of the committee, 
devoted time as an editor for articles or 
information to be published in next year’s 
edition of The Reporters Handbook 
pertaining to communications law. 

The Florida Bar Journal will be 
publishing at least one article under the 
committee’s banner. 

Florence Snyder chaired a_ panel 
discussion on the growth of the new 
technologies and their relation to the 
news media. This panel discussion took 
place under the auspices of the Media 
Law Conference at the Hyatt Palm 
Beaches on February 12, 1983, between 
1:30 and 3:15 p.m. The four panelists 
were: John J. Copelan, assistant city at- 
torney for the City of Miami; Professor 
Patricia Ash, professor of communica- 
tions law at the University of Miami 
School of Law; Donald L. Crosby, of the 
firm of Harris, Barret and Dew, St. 
Petersburg; and Donald Reed, lobbyist 
for the Florida Cable Television 
Association, Inc. 

It will be the continued aim of this 
committee to fulfill its stated purpose to 
establish a forum for the dissemination 
and sharing of legal information in the 
area of communications law among 
interested lawyers who are members of 
The Florida Bar. It is envisioned that the 
achievement of such a purpose will serve 
to help promote a clearer understanding 


of the field for those attorneys repre- 
senting clients in the area or for those 
practitioners who wish to understand 
communications law better. 


RICHARD WARREN RAPPAPORT, 
Chairman 


Continuing Legal 
Education 


The CLE Committee began the year 
with the news that its programs in the 
1981-82 Bar year had experienced a 
financial loss for the first time in 
history. Even without including over- 
head items, direct expenses that year 
exceeded CLE revenues by more than 
$16,000. The Committee reacted to this 
information by reexamining the cost of 
presenting courses and imposing a cap 
on certain specified expenses. Because 
CLE is a joint venture with the various 
sections and substantive committees of 
the Bar, we began working with the 
respective chairmen and CLE 
representatives to try to devise a longer- 
range solution to our economic 
problems. 

After considerable effort, we were 
able to forge a consensus program that 
will permit the sponsoring sections and 
committees to have flexibility in the 
presentation of their programs, while 
requiring them to have fiscal responsi- 
bility for those decisions. As a result, the 


CLE Committee believes that the union 
with its cosponsors is stronger than ever 
and will lead to an even more successful 
program in the coming years. 

In addition to implementing a 
solution to its financial problems, the 
committee had a successful year in the 
presentation of its courses and publica- 
tions. Our renewed concern about bud- 
getary considerations has had an effect, 
for revenues for the programs 
presented during the year should 
exceed direct expenses and enable CLE 
to contribute substantially to its allo- 
cated share of general overhead. In co- 
ordination with the sections, the CLE 
Committee presented 55 programs dur- 
ing the year, seven courses produced 
specifically for the mid-year meeting, 
and 14 publications. 

In addition, a project to put the 
Standard Jury Instructions on word 
processing discs was begun, and should 
be available for sale in the near future. 
This will permit much quicker prepara- 
tion of jury instructions by the trial 
lawyer, and will be available on discs 
that are compatible with most of the 
popular word processing equipment. 

One of the committee’s concerns in 
the past several years has been that its 
governing policies have not been con- 
sistently applied, because they were not 
committed to writing. After several 
years, the committee has finally 
organized a written policy manual for 


ACCLAIMED by attorneys for over ten 
years—now improved, completely 
revised and enlarged to enable you to 
be more efficient. Save time, money 
and frustration! 


Contains: 


Order today: 
Price List: 
Trial pl 23 imprinted 


reinforced indexes & Worksheet Portfotio) $29.90 $ 
Notebook only and 23 imprinted reinforced 


indexes $12.95 

Trial Worksheet Portfolio (2198 pgs, 113 sheets) 
1-4 @$19.95 ea. 
5-9 @$18.95 ea. 
10 or more at $17.95 ea. 


$ 
10% Shipping ($5.00 minimum) $ 
$ 
$ 


Mo. residents add 4% sales tax 


Get Organized with the 
TRIAL NOTEBOOK 


woodgrain vinyl 3-ring binder 

23 imprinted reinforced index pages 

Trial Worksheet Portfolio consists of 218 
color coded pages (113 sheets). 


AMERICAN LEGAL TECH. INC. 
BOX 229 - 221 W. LEXINGTON 
INDEPENDENCE, MO. 64051 
816/836-1935 


Prepared FOR trial attorneys . . . BY 
graduates of the National College of 
Trial Advocacy in Reno, Nev. (4 
sessions, 28 years of combined experi- 
ence in trial practice). 


NAME 


Street Address 


City & State Zip Code 
OCheck enclosed O Charge my Visa or MasterCard 


Card No. 


Exp. Date 


OBill the Firm 
(orders shipped when 
check is received) 


OSend FREE brochure 
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dissemination among the staff and 
sections, so that there will be less con- 
fusion about a consistent program in the 
future. Particular thanks for this ac- 
complishment go to committee mem- 
bers Tom Smith and Fred Dudley. 

For a number of years, it has been the 
goal of CLE to more widely 
disseminate its programs. For reasons of 
economy, it is believed that this can be 
done only through an increased use of 
videotaped programs. This year the law 
firm lease program was expanded to 
permit sharing of tapes by members of 
more than one firm, in an effort to 
reach the vast number of Florida 
lawyers who do not practice in large 
firms, but who have a desire for CLE 
on a regular basis, at times that are con- 
venient to them. Similarly the already 
successful local bar lease program was 
expanded and emphasized, to make the 
majority of CLE programs available 
more readily. 

If CLE is to continue its increasing 
reliance on video, the committee recog- 
nizes that the quality of the taped 
programs must be improved. In the 
coming year, one of the major goals of 
the committee will be to examine the 
videotape method of presentation and 
try to determine how the taped 
programs may be made more 
interesting. Somewhat surprisingly, 
most attorneys tend to rate the video 
programs almost as highly as live pro- 
grams, with both receiving ratings more 
than half-way between good and 
excellent on the course evaluations that 
are prepared by attendees. Nonethe- 
less, there is room for improvement and 
the committee has recently obtained 
additional videotaping equipment that 
should enable even further improve- 
ment in the quality of our tapes. 

Although the committee was faced 
with previously unknown financial con- 
cerns, it reacted positively and in a 
manner that enabled it to reverse the 
adverse financial trends of the past 
several years, institute a program that 
involves all of the sections deeply in the 
financial health of CLE and still present 
a quality program of continuing legal 
education. That it was able to do so is 
due only to the tireless work performed 
by the CLE subcommittees. 

With the efforts of the staff and sub- 
committees in the past year, the CLE 
Committee has been able to maintain its 
preeminent position among bar CLE 
programs; with their continued per- 
formance and the increased support of 
the sponsoring sections and committees, 
the coming year will be even better! 


Epwarp F. Koren, 
Chairman 


Pilot Inmate Grievance Project, involving lawyers as fact finders in prison grievances. 
Committee members are pictured here meeting with inmates and staff at Union Correc- 


tional Institute. 


Corrections 


The Corrections Committee's pri- 
mary focus this year has been on the 
Pilot Inmate Grievance Project, operat- 
ing in three Florida correctional institu- 
tions. As expected, the inmates’ accep- 
tance and use of the project took time 
to develop. With the cooperation of 
voluntary attorney fact-finders, the pro- 
gram is operating with apparent 
success. The committee, through all its 
various meetings this year, has studied 
the program’s progress while attempt- 
ing to determine and improve problem 
areas. 

The committee was fortunate to have 
a national evaluator share his expertise 
and input during the year and to obtain 
the commitment of the National 
Institute of Corrections to undertake a 
year-end evaluation through privately 
funded grants. Once the results are re- 
ceived, the project will be redesigned 
accordingly. 

The committee began dialogue with 
legislative representatives, the Attorney 
General's office, the Governor's Task 
Force on Overcrowding, the 
Governors Advisory Committee on 
Corrections, studying legislative con- 
cepts while making recommendations. 

In January the committee held _ its 
meeting on site at Union Correctional 
Institution. The meeting was attended 
by Attorney General Jim Smith. The 
committee, at that time, met with a 
randomly selected group of 60 inmates 
in order to ascertain their knowledge, 
use, and fears of the pilot project. 

The committee's April meeting was 
held on site at Broward Correctional 
Institution jointly with the Governor's 
Advisory Committee on Corrections. 

Another major project for the com- 
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Photo courtesy of Florida Dept. of Corrections 


mittee this year was a commitment to a 
Florida Bar Journal special issue on 
corrections. Through the contributions 
of committee members and the special 
commitment of Vice chair Randy Berg, 
who served as guest editor, we were 
proud to participate in the Journal's 
April issue entitled “Crisis in Correc- 
tions, Florida Looks for a Way Out.” 

The committee shall continue its 
commitment to the Pilot Inmate 
Grievance Project and the improvement 
of corrections. 


Desra Weiss GOoopDsTONE, 
Chairman 


Disability Law 


Protecting and advocating for the 
rights of Florida’s disabled citizens, 
especially the mentally disabled, is the 
purpose of The Florida Bar's Disability 
Law Committee. 

In 1982-83, the committee continued 
with its efforts to fund the Disability 
Law Center; monitored implementation 
of amendments to Florida’s civil 
commitment statute; participated in ju- 
dicial education programs concerning 
the rights of the disabled; monitored 
and participated in discussions for 
changing Florida’s insanity defense; 
monitored and participated in a variety 
of guardianship issues; and established 
an editorial team to complete work on 
the long-awaited disability law manual. 

The committee's priorities for 1983-84 
will be guardianship and the Center. In 
addition, the committee will be parti- 
cipating in several disability law 
seminars planned around the state in the 
upcoming year. 


PARKER THOMSON, 
Chairman 


The Corrections Committee’s most challenging activity this year was continuation of the 


The Florida Bar 
Foundation 


1OTA 


On September 1, 1983, Florida’s 
Interest on Trust Accounts program 
marked its one-year anniversary. Ten 
percent of Florida Bar members with 
trust accounts had signed up, and 
$358,841.66 in trust account interest had 
been generated for law-related public 
interest programs. IOTA had proven 
itself a workable concept with immense 
potential for public good. 

This year, the Special Commission to 
Implement Interest on Lawyers’ Trust 
Accounts Program continued to inform 
members of the Bar, public and the 
financial community about the benefits 
of the IOTA program. The Special 
Commission views recruiting at the local 
bar level as the key to assuring that IOTA 
reaches its full potential. Local bar 
leaders have been encouraged to support 
the program by initiating sign-up 
campaigns within their bar associations. 
The response has been encouraging, but 
much work is yet to be done. Full partici- 
pation by Florida attorneys would enable 
IOTA to generate between $8 million and 
$12 million each year to benefit the 
citizens of Florida. 

In March, IOTA revenues passed the 
$1 million mark. Participation had grown 
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to nearly 15 percent, with more than 250 
banks and savings and loan associations 
represented statewide. IOTA made 
possible grants of $727,649.32—$579,800 
for legal aid for the poor; $71,841.66 for 
law student loans and $22,166 for activi- 
ties to improve the administration of 
justice. The Foundation set aside 
$53,841.66 in IOTA revenue as a reserve 
fund for future distribution. 


Glenn Terrell loans 


The Foundation continues to 
administer the Glenn Terrell loan pro- 
gram, which is open to Florida law 
students who have completed two 
semesters in law school. The Foundation, 
through a collateral agreement with a 
commercial bank, approves loans for 
students of up to $3,000. The program 
experienced a dramatic increase this year 
in response to a record number of loan 
requests. In August and November, 
$36,900 in loans were approved for 21 
students. 


Medal of Honor Award 


Achievements in improving the admin- 
istration of justice in Florida are recog- 
nized each year by the Foundation 
through its Medal of Honor Award. Eight 
Floridians have received awards since 
the program was established in 1977. The 
1983 awards will be conferred at the 
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services brochure today. 


Please send us your brochure on WHI claims services. 


Foundation’s annual dinner meeting in 
June. 
Howanrp P. Rives 
President 


Group Insurance for 
Members of the Bar 


The two principal insurance plans en- 
dorsed by the Bar are the professional 
liability insurance plan and the compre- 
hensive health insurance plan. The 
records of these two plans during the 
past year have been similar in several 
ways. 

Both plans enjoy a good level of par- 
ticipation from the members of the Bar. 
They have provided good coverage to 
many members who might not be able 
to get the coverage from any other 
source. By their existence, they have 
helped to keep the overall markets for 
these coverages competitive. 

Rates for the plans have increased 
sharply in recent months. These 
increases reflect the expected costs of 
future claims, based on general trends 
in the state and on actual claims ex- 
perience of the plans. These rate 
increases may appear especially steep 
when expressed as percentages, because 
the plans have previously been priced 
below the market. 

The committee has monitored the 
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plans closely in conjunction with the 
“open-book” policy of the administra- 
tors. The committee also retains a pro- 
fessional insurance consulting firm to 
help it to review rates, claims, and 
coverages. 

Overall, the plans have produced 
good value for the participating 
members, since claims and plan 
expenses have matched or outrun 
premiums. While the administrators are 
not expected to operate at a loss, they 
should be given credit for the losses 
they have suffered. Hugh Culverhouse 
has stood by his original commitment to 
the Bar by contributing very substan- 
tial amounts of additional capital to 
LPLIC, the Bar-endorsed liability 
carrier, in order to enable its continued 
service to Florida lawyers. When the 
casualty insurance market tightens ac- 
cording to its customary cycle, this 
commitment will prove invaluable to 
the Bar. 


GrorcE REARDON, 
Chairman 


Judicial Evaluation 


During 1982-83, the committee had to 
be one of the most active working com- 
mittees of The Florida Bar. Goals for 
the 1982-83 committee year were as 
follows: 1) To complete all surveying of 
the judiciary in Florida pertaining to 
judicial evaluation on a broad basis; 2) 
To tabulate the results and publish an 
article in The Florida Bar Journal; and 
3) To institute the mechanics for pro- 
curing model judicial evaluation pro- 
cedures in Florida for recommendation 
to the Bar and other appropriate 
authorities. 

All goals were, or are being, accom- 
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plished. The survey was completed and 
the results tabulated for all appellate 
courts, circuit courts and county courts 
throughout the state. A parallel survey is 
being distributed to all members of The 
Florida Bar within the state, in order to 
give a complete picture of opinion on 
the subject matter of judicial 
evaluation. 

An article detailing the results of the 
committee’s survey, together with a 
commentary thereon, appears in this 
Journal. 

Finally, the committee has started its 
work in instituting the mechanics for 
procuring model judicial evaluation 
procedures. This is likely to constitute 
the main work of the committee over 
the next several months. 

The committee also assisted local bar 
associations in conducting judicial 
preference polls throughout the year. 
The Florida Bar conducted a 
preference poll on all appellate judges 
in the state who were on ballots for 
merit retention. The results of the poll 
paralleled the results of the subsequent 
elections. Appellate courts were able to 
use the preference poll conducted as a 
proper and appropriate basis upon 
which retention was to be judged. 

There was good attendance and 
participation at all meetings the 
committee conducted. This year the 
committee members worked hard and 
the staff of The Florida Bar worked 
even harder in order to accomplish the 
substantial work of the committee. 


Ronatp A. Cyrit, 
Chairman 


Juvenile Rules 


This year the Juvenile Rules 
Committee met on various occasions 
and reviewed completely the Rules of 
Juvenile Procedure, noting the follow- 
ing problem areas: 

e In the past, there was the difficulty 
of understanding which rules were 
pertinent to dependencies and which 
rules were pertinent to delinquencies. In 
many instances, there were no clear 
definitions of which pertained to one 
and which pertained to the other. 

e Additionally, the committee was di- 
vided into three subcommittees: 
exclusively to handle and review all the 
rules that are pertinent to dependency 
procedure of Juvenile Rules; and two 
subcommittees to review the delinquen- 
cy procedures. At this point, the 
committee decided that the rules will 
come out this time with separate rules. 
Part A of the rules will be strictly on 
delinquency and Part B will be strictly 
on dependency. 

e Also, the committee this year has 
noticed a great amount of cooperation 
from many of its members, but mostly, 
we would like to give our appreciation 
to all those members who were able to 


attend all the different meetings, and 
promise The Florida Bar that the new 
Juvenile Rules will be something we 
can be proud of and can serve as a 
model for other states to copy. 


James R. AvuFFANT, 
Chairman 


Law Week Subcommittee 


This is the first year that the Law Week 
Subcommittee has been in existence in its 
present form. Prior to this year, the Law 
Week project has been handled by a 
separate committee entitled Law Week 
and American Citizenship Committee. 
Placing Law Week under the wing of the 
Voluntary Bar Liaison Committee is a 
step in the right direction, and a fuller 
integration of this subcommittee into the 
Voluntary Bar Liaison Committee is 
recommended for the future. 

The subcommittee’s general goal for 
the year was to provide each Voluntary 
Bar Association Law Week chairman 
and/or Voluntary Bar Association 
president with a plethora of ideas for 
Law Week projects which would be 
useful and helpful to the voluntary bar 
associations in planning the most exciting 
and beneficial Law Week they have ever 
had. To achieve this goal, the Law Week 
Subcommittee sponsored a Law Week 
workshop in Tampa last December for 
all Law Week chairmen for the coming 
year. This was the first seminar of this 
kind to be held in Florida. 

We were in contact with most of the 
Law Week chairmen throughout the state 
during the five months preceding Law 
Week, checking with them to see if they 
needed any ideas, material or help from 
The Florida Bar in planning their Law 
Week. We also sponsor a competition for 
small, medium and large bar associations 
for the best Law Week by each of those 
respective groups. 

Two projects we aimed for this year 
but were unable to complete were 
recognition of law enforcement officers 
during Law Week and holding a state- 
wide essay contest on the theme of Law 
Week. After getting into these projects, 
we determined that it would take nine 
months to a year to adequately prepare 
each project, so we have set these 
objectives as goals for next year. 


M. May, 
Chairman 


Lawyer Referral Service 


The primary goal of the Lawyer 
Referral Service Committee is the 
delivery of legal services to the public. 
In addition, the committee has the re- 
sponsibility of administering The 
Florida Bar Lawyer Referral Service. 

1982 saw an increase in the number of 
referrals made by the statewide Lawyer 
Referral Service, thereby reaffirming 
the committee’s belief that the lawyer 


| 


referral service is a worthwhile func- 
tion not only for the people of Florida, 
but also for the benefit of participating 
lawyers who receive fees generated 
from referrals. The lawyer referral 
service made 12,595 referrals in 1980, 
14,368 referrals in 1981 and 15,695 
referrals in 1982. 

The committee developed a new 
membership application form which 
requests more detailed information 
from panel members and allows them 
to check different categories of law for 
each panel (regular, low-fee and 
elderly). 

Operation of the local Sarasota- 
Manatee Lawyer Referral Service was 
approved. The statewide service no 
longer covers those counties. There are 
now 17 local lawyer referral services in 
Florida. 

Plans are underway for a lawyer 
referral service workshop to be held 
during the Bar's convention at Disney 
World this month. The workshop 
provides all Florida lawyer referral 
services the opportunity to discuss their 
common problems and share their new 
ideas. 

The committee will continue to en- 
courage the standardization of operating 
procedures between the statewide and 
local services for ease of operation, 
administration and record keeping. 
Expansion of membership in the state- 
wide and local services including mem- 
bership in the low-fee and elderly 
panels remains a priority item. The 
Lawyer Referral Service Committee is 
assisting The Florida Bar’s Committee 
on the Elderly with its project of en- 
couraging local services to establish 
panels of lawyers particularly sensitive 
to legal problems of the elderly. 

The standing goals of the committee 
are to increase the number of referrals 
made by the state and local lawyer 
referral services and to increase the 
number of attorneys participating in the 
services. 

JEFFREY S. CHILLDON, 
Chairman 


Long Range Planning 


Fiscal year 1982-83 was a benchmark 
year in long range planning for The 
Florida Bar. The Board of Governors, 
under the leadership of President James 
Rinaman, recognized the need to ef- 
fectively plan for the future of our or- 
ganization as legal issues grow more 
complex and as the needs of the mem- 
bership become more diverse. 

To do this, the Board charged the Long 
Range Planning Committee with the 
responsibility of identifying future goals 
and priorities and to then determine the 
most effective means of response. 

Serving on the committee are three 
former Bar presidents, three former 
presidents of our Young Lawyers Sec- 


tion, a former chief justice of the Florida 
Supreme Court, an out-of-state repre- 
sentative, a Florida law school dean, and 
five other recognized leaders within the 
organized bar at the state and national 
level. 

The wealth of expertise represented by 
the membership ensures substantive and 
progressive long range planning 
activities. At the same time, the members 
are noted for their practical approach to 
problems. 

The committee has redefined the pur- 
pose and scope of the long range planning 
function to reflect five major responsi- 
bilities: 

e Analysis of current and future trends 
in the legal profession; 

e Continuous evaluation of the pur- 
poses and objectives of The Florida Bar; 

e Establishing a policy framework 
which reflects the organization’s goals 
and priorities; 

e Creating a five-year long range plan 
and an annual plan of action for 
implementing the policy framework; 

e Assessment of progress in imple- 
menting the long range plan. 


These activities and products will 
provide the Board of Governors with a 
cohesive long range perspective for 
decision-making. 

After considering numerous issues 
facing The Florida Bar and the legal 


profession, the committee selected five 
areas of concern: 

e Bar Organization and Structure 

e Lawyer Education and Competency 

e Advertising, Solicitation and Ethics 

e Public Relations/Legislation 

e Delivery of Legal Services 

To develop a long range plan which 
encompasses these issues, the committee 
divided into subcommittees for indepth 
study. A staff resource group was estab- 
lished at the Bar Center to provide the 
subcommittees with staff expertise and 
experience in each topic. 

The committee, which meets every 
two months, is conducting a comprehen- 
sive analysis of each of the five issues. 
Members have agreed to serve a two- 
year term and will provide periodic 
status reports on its activities and 
progress. All of the members are invited 
to come forward with their views and by 
so doing assist the Board in long range 
planning and help to shape the future of 
The Florida Bar. 

Leonarp H. Gicsert, 
Chairman 


Media Relations 


The Florida Bar Media Relations 
Committee is charged with the respon- 
sibility for implementing the efforts of 
The Florida Bar in promoting under- 
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standing between the Bar and _ the 
media. It assists with programs and pro- 
motes discussion between the Bar and 
members of the press in order to 
increase understanding by members of 
both professions of the issues that arise 
from time to time as both professions 
fulfill their responsibilities to our system 
of government—with particular focus 
upon our system of justice. 

To this end, the committee organizes 
and presents the annual Media-Law 
Conference, sponsored by The Florida 
Bar and co-sponsored by all forms of 
the media—television, newspapers and 
radio. Additionally, the committee, 
through its members throughout the 
state, assists in the resolution of issues 
arising between the press and the Bar 
by arranging and encouraging discus- 
sions between members of the Bar and 
of the media in the various regions of 
the state. 

Committee members frequently 
serve as liaison in arranging and 
conducting discussions between lawyers 
and members of the media concerning 
the occasional conflicts which occur 
between them. The committee is 
composed of judges, prosecutors, 
public defenders, attorneys repre- 
senting media clients and lawyers 
practicing in the many fields within the 
practice of law. 

This year’s Media-Law Conference 
was held in West Palm Beach. Under 
the leadership of Florence Snyder, con- 
ference chairman and vice chairman of 
the committee, a day-long program, 
featuring a Socratic dialogue panel and 
17 group workshops on current issues 
and practical problems, was highlighted 
by the keynote remarks of Harry Stein 
and the concluding remarks of Fred 
Friendly, the founding father of the 
media-law conference concept. More 
than 500 lawyers, members of the 
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media, judges, legislators, law and 
journalism students and members of the 
public gathered for in-depth discussion 
of issues of importance to both lawyers 
and the press. 

The committee has begun its plans 
for the 10th Annual Media Law Con- 
ference, scheduled for St. Petersburg 
next February. The work of assisting 
local bar associations and members of 
the media in organizing programs 
focusing on issues affecting both 
lawyers and the press utilizing the 
Socratic dialogue and media-law 
conference format continues. 

Through the efforts of the members 
of the committee, the goals established 


for 1982-83 were exceeded. Efforts 
continue for improvement of the 
Media-Law Conference and_ other 
programs. 


A. AucustT QuEsaADA, 
Chairman 


Member Relations 


The terms of reference make the Mem- 
ber Relations Committee *. . . responsible 
for developing means of communication 
with members of The Florida Bar to 
inform them of issues and programs of 
the Bar and to determine their opinions 
and preferences in coordination with the 
Local Bar Liaison Committee and The 
Florida Bar Journal/News Editorial 
Board: .. 

This straightforward, simple-appearing 
assignment is not as simple in fact. The 
Florida Bar is an official organ of the state 
but, at the same time, it is also the associ- 
ation of all of the lawyers in Florida. The 
more than 31,000 members of The 
Florida Bar have widely disparate 
specialties, ages and points of view, yet 
all share a common responsibility for the 
improvement of the administration of 
justice and provision of legal services to 
the public. 

During the past year the committee 
saw its primary role as that of seeking 
ways to bring all members into closer 
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identity with the purposes and goals of 
the Bar. During the year the committee 
functioned through its four subcom- 
mittees: Private Practitioner; Govern- 
ment Lawyer; Corporate Counsel; and 
Out-of-State Practitioner. Each of the 
subcommittees met at least once and 
some held several working sessions 
during the year. In lieu of a plenary 
meeting of the full committee, the chair- 
man of the Member Relations Commit- 
tee held two planning sessions with the 
subcommittee chairpersons he 
attended most of the meetings of the 
subcommittees. 


The Private Practitioner Subcommit- 
tee, under the chairmanship of Donald 
David Slesnick I, sought to identify the 
needs and interests of private practition- 
ers with special emphasis on sole 
practitioners and small law firms. Among 
the issues addressed were the burden that 
falls upon lawyers in private practice of 
providing legal aid to the indigent and 
the matter of the cost of defense by an 
accused lawyer under the disciplinary 
procedures of the Bar. 

The Out-of-State Practitioner Sub- 
committee, under chairmanship of Craig 
G. Wolfson, diligently sought ways to 
bring the more than 7,000 out-of-state 
members into a closer identity with the 
goals of the Bar and a greater degree of 
participation in its programs. 

An extensive status report of subcom- 
mittee activities was distributed to the 
out-of-state members by mail and within 
the April 1 issue of The Florida Bar News. 
Among the issues monitored by the sub- 
committee were the) following: 
mandatory pro bono requirements of 
out-of-state members; continuing legal 
education for out-of-state members; pro- 
portional representation on The Florida 
Bar Board of Governors; long range 
planning committee considerations; out- 
of-state representation on Florida Bar 
sections and committees; and the Bar’s 
membership dues structure. 

A brief survey of out-of-state Bar 
members is scheduled within the next 
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two months. The survey is intended as an 
informal guide for the subcommittee in 
making recommendations to Bar 
leadership. 

The Government Lawyer Subcom- 
mittee, chaired by Judith A. Brechner, 
was active in developing programs with 
The Florida Bar for better communica- 
tion, fora of discussion and continuing 
legal education for lawyers in govern- 
ment service. 

A poll via the 1982 Florida Bar mem- 
bership dues statement enabled the sub- 
committee to identify: its roughly 2,500 
constituents. This polling was followed 
by a Tallahassee luncheon of general 
counsel from various governmental 
agencies—a forum for interchange of 
ideas and highlighting points of concern 
to the government lawyers. As a spinoff 
of this meeting the subcommittee 
offered, for the first time, a continuing 
legal education seminar at The Florida 
Bar Midyear Meeting for government 
lawyers. 

The Corporate Counsel Subcommit- 
tee, chaired by Richard Gershom Cutter 
III, continued its study of the needs of 
members of The Florida Bar who are 
full-time employees of corporate entities. 
A yet to be resolved question is whether 
The Florida Bar should create a section 
for corporate counsel. Several other state 
bar associations have formed “house 
counsel” sections and they appear to be 
serving valuable professional purposes. 
Owing to the apparent overlap of sucha 
proposed section within the Section of 
Corporation, Banking and Business Law, 
it is recommended that the Corporate 
Counsel Subcommittee or its successor 
increase its dialogue with the Section of 
Corporation, Banking and Business Law 
to explore the role that each section 
would have if the proposal were to be 
implemented. 

The members of the Member 
Relations Committee believe that it has 
an essential role to play and that it can 
make a major contribution to achieve- 
ment of the goals and aspirations of The 
Florida Bar. The structure of the commit- 
tee, however, which was devised as an 
experiment two years ago, appears to be 
somewhat unwieldy. It is recommended 
that the president and the Board of 
Governors continue to review the work 
of the committee in search of a more 
streamlined organizational form. 


Pau. B. Comstock, 
Chairman 


Professional Ethics 


Our committee has sought during the 
previous year to address the subject of 
professional standards of conduct, par- 
ticularly considering the acknowledged 
departure from all but the most basic 
requirements of mandatory behavior 
for attorneys. 

The committee recognizes that the 


Canons are becoming increasingly as- 
pirational and that the continuing issu- 
ance of advisory opinions by the 
committee and participation in CLE 
programs will reinforce the aspirational 
goals for propriety of conduct within 
our profession. 

In view of the dramatic changes 
during the past few years in the areas of 
professional ethics and demeanor, these 
two areas have become substantially 
less synonymous than ever before, and 
as this difference increases, so must 
voluntary standards of propriety be 
manifested if we are to maintain any 
vestige of professionalism. 

In the areas of continuing legal 
education and certification, our com- 
mittee has continued to pursue its goal 
of ensuring an ethical content in all 
CLE programs. Specifically, the 
Professional Ethics Committee spon- 
sored the recent trust accounting 
seminar during the mid-year meeting 
and, such additional items as a speakers’ 
bureau will hopefully be established, 
making those who have substantial 
expertise in the area of professional 
ethics available to the CLE programs as 
well as other areas where speakers of 
this type may be beneficial to the Bar. 

The appellate procedure for review 
of ethics opinions is now in place as a 
result of the ongoing efforts of the Pro- 
fessional Ethics Committee, and we 


find that it is functioning as well as 
anticipated. 

As a result of the excellent job being 
done by staff counsel at The Florida 
Bar in responding to initial inquiries, by 
way of informal opinions, this has sub- 
stantially lessened the workload of the 
committee, thereby enabling us to 
address problems and areas which are 
of more general interest to the Bar as a 
whole and considering the talent 
available on this committee, this would 
seem to be an appropriate priority. 

As the work of the Kutak Review 
Committee continues on behalf of the 
American Bar Association, a liaison will 
be established between the Professional 
Ethics Committee of The Florida Bar 
and that committee, since it appears 
inevitable that The Florida Bar will 
ultimately assimilate the Kutak recom- 
mendations to one degree or another. 
Therefore, the Bar's Code of Profes- 
sional Responsibility will ultimately 
require review and amendment. This is 
presently an ongoing process and one in 
which, on a continuing basis, the con- 
tribution of the Professional Ethics 
Committee should be made. 

A subcommittee of the PEC has been 
formed for the purpose of developing a 
law school liaison program and, 
hopefully, this program can be 


sponsored by various sections of the Bar 
on a rotating basis under the general 


method of operation has been approved by the Florida = 
essional Ethics Opiaion 718 and we are licensed a the s 
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sponsorship of the PEC. We hope that 
this program will be available to the 
law schools within the next six months. 


Don BEVERLY, 
Chairman 


Professional Stress 


1982-83 marked the inaugural year of 
the Professional Stress Committee as a 
permanent committee of The Florida 
Bar. The year’s activities consisted of the 
formulation of goals and the delegation 
of objectives to several subcommittees. 

The Professional Stress Committee has 
defined its goals as being 1) information 
gathering, 2) publication of articles to 
increase both attorneys’ awareness of 
stress, and methods of stress reduction 
and utilization, 3) presentation of 
seminars and workshops and 4) ongoing 
assistance of local bar associations and 
other groups in the preparation of stress 
awareness and stress reduction 
programs. Specific objectives for the 
1983-84 year include the publication of 
articles and suggested reading lists in The 
Florida Bar News, articles in The Florida 
Bar Journal, and preparation of seminars. 

At the annual convention in June 1982, 
the Annual Convention Committee and 
the Professional Stress Committee spon- 
sored a talk at the spouses’ luncheon. 
Thereafter, the committee held its only 
general meeting at the general meeting of 
committees in September 1982 in 
Tampa. At this meeting general goals 
were discussed that have since been 
refined by correspondence, question- 
naires and smaller group discussions. 

In February and March 1983, members 
responded to a questionnaire seeking 
further suggestions and refinements of 
the committee’s goals. In April 1983, new 
subcommittee chairpersons were ap- 
pointed to bring to fruition the programs 
initiated during the 1982-83 year. 

We are looking forward to having 
several programs in place during 1983, 
including the series of articles and 
presentations at one or more of The 
Florida Bar conventions. 


Joun S. Norton, Jr., 
Acting Chairman 


Probate and 
Guardianship Rules 


The Probate and Guardianship Rules 
Committee has been very active again 
this year, with five meetings held in 
various areas of the state. The goals of 
the committee for the year are as 
follows: 1) Continue the complete 
review of all Probate Rules to 


determine whether a rule should be 
revision, 


deleted, 


retained without 
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revised, or whether a new rule is 
needed; 2) Assign new committee 
members to appropriate subcommittees 
to ensure opportunity to help carry out 
the first goal; 3) Work with the Probate 


Committee of the Real Property, 
Probate and Trust Law Section of The 
Florida Bar; 4) Form a new subcommit- 
tee to undertake a review of all Guar- 
dianship Rules to determine whether a 
rule should be deleted, retained without 
revision, revised, or whether a new rule 
is needed. 

Throughout the year, reports of the 
several subcommittees have been re- 
ceived. In order to ensure consistency in 
the language and format of all rules and 
committee notes, the Style and Draft- 
ing Subcommittee is reviewing each 
rule before final approval. The full 
committee has approved amendments 
to several rules and other rules are ex- 
pected to be amended in the near 
future. 

The committee continues to receive 
correspondence, suggestions and 
recommendations both from lawyers 
and judges who are interested in the 
development of rules of probate pro- 
cedure. Many of these have been instru- 
mental in rule changes, and we hope to 
continue receiving them. 

New members who are interested in 
the development of rules of procedure 
governing probate and guardianship 
practice are invited to join the commit- 
tee. The next meeting of the committee 
will be held at The Florida Bar Con- 
vention at Walt Disney World this 
month. 


L. Grappy, 
Chairman 


Program Evaluation 


Culminating years of developmental 
work, the Board of Governors adopted 
Standing Board Policy 1600 in fiscal year 
1982-83. Entitled “Program Evaluation 
Policies and Procedures,” the policy 
provides an annual timetable defining 
the activities and relations between the 
budget, program evaluation, and long 
range planning functions of The Florida 
Bar. 

The Program and Function Review 
Committee was renamed the Program 
Evaluation Committee and expanded 
responsibilities were given to the 
committee, so that the Budget Committee 
would no longer be forced to make 
policy decisions during the budget 
process. Additionally, the Program 
Evaluation Committee will play a key 
role in implementing the policy recom- 
mendations of the Long Range Planning 
Committee. 

The committee has studied the best 
methods for implementing the standing 
Board policies. First the committee 
redefined its purpose and scope to reflect 
the requirements of the policies. Six basic 


activities were identified: 

1. Continuous monitoring and analysis 
of all Florida Bar program effectiveness 
and efficiency. 

2. Performance criteria by which all 
Florida Bar program activity is measured. 

3. In-depth evaluation of all programs 
on a five-year evaluation cycle with 
recommendations as to future program 
activity. 

4. Review and recommendations 
relating to proposed new or expanded 
programs. 

5. Prioritization of programs for 
resource and budgetary appropriations, 
and 

6. Developing the procedures and 
content of the annual Florida Bar 
program report. 

Each of these activities requires a 
number of specific tasks. Therefore, the 
committee conducted a task analysis to 
ascertain how to ensure all activities are 
completed within the time frames 
outlined in the standing Board policy. 

The committee’s work reached a 
crucial point in March when the results of 
the task analysis were compiled into a 
step-by-step implementation plan. The 
pian creates a methodology and schedule 
for future committee actions. After 
careful review the plan was formally 
adopted and distributed to the Board of 
Governors at the March meeting in 
Tallahassee. 

The Program Evaluation Committee is 
now working closely with Executive 
Director John F. Harkness, Jr., and the 
staff of the Bar Center to compile the 
information about Bar programs neces- 
sary for careful evaluation. Each program 
and support function will be reviewed 
and a prioritized schedule for in-depth 
assessment will be begun. 

In addition to these committee activi- 
ties, throughout the year a variety of 
other evaluation-related questions were 
referred to the committee by the Board 
of Governors. On each, the committee 
developed recommendations for the 
Board and reported these in regular status 
reports. 

The foundation for evaluation which 
has been built in the past year should 
provide an excellent basis for better 
coordination and effectiveness of Bar 
programs. Decision-making about future 
program activity and resource alloca- 
tions will become more precise as the 
results of evaluation are refined in the 


coming year. WILLIAM TRICKEL 


Chairman 


Public Relations 


Consistent with The Florida Bar Public 
Relations Policy and Procedure, the 
Public Relations Committee spent this 
past year overseeing and evaluating the 
Bar's public relations activities and 
making recommendations to Bar 


i] 


leadership as to PR-related policies, 
programs and priorities. 

In this role, the committee was active 
in polling Bar members and advising Bar 
leaders on the mandatory pro bono 
debate, a proposed disciplinary rule 
dealing with impaired attorneys and our 
1983 legislative program. At committee 
request, a periodic press clipping/alert 
service was reinstituted for keeping 
members of the Bar’s Board of Governors 
advised of topical issues reported in the 
print media. 

Coordination of various other Florida 
Bar programs—the Media Relations 
Committee, the Voluntary Bar Liaison 
Committee, the Member Relations Com- 
mittee and The Florida Bar Journal/ 
News Editorial Board—was further 
aided by the chairpersons of each of 
these bodies serving on the PR 
Committee, complementing its Board of 
Governors representation and _ at-large 
members. Detailed accounts of the ac- 
tivities of these groups and their sub-units 
are set forth in their own independent 
annual reports. 

In its advisory role the committee also 
monitored the activities of The Florida 
Bar’s in-house public relations and com- 
munications staff in the conduct of last 
fall’s_ constitutional amendment and 
merit retention educational programs, 
the completion of new televised public 
service announcements for The Florida 
Bar, refinement of the Bar’s long range 
planning activities and its biennial 
membership survey, and production of 
countless member and_ public 
information materials. 

This year’s committee activity also 
included preliminary analysis of the 
current public relations policy regarding 
PR activities of other Florida Bar 
programs or subgroups. And, as required 
by current Bar policy, the committee 
remains prepared to evaluate the 
efficacy of any promotional program or 
advertising campaign that may be pro- 
posed by a Florida Bar section or 
committee. 

Although this administrative year may 
be closing, the public relations com- 
mittee’s work will continue. In addition 
to its interest in recurring issues and 
cyclical programs, the PR Committee 
will focus its attention on the medical 
malpractice/tort reform debate and 
other law-related areas of special public 
interest. 


Rosert E. Livincston, 
Chairman 


Rules of Judicial 
Administration 


The Rules of Judicial Administration 
Committee met on two occasions in the 
past year for the purpose of receiving 
recommended changes to the Rules of 
Judicial Administration. The meetings 


were at the annual convention in June 
and at the annual meeting of sections and 
committees in September. To date, 
several proposed rule changes have been 
set forth and these proposed changes will 
be discussed in detail at the 1983 annual 
convention. Subsequently, in August of 
1983, a recommendation of the commit- 
tee will be given to the Board of Govern- 
ors pursuant to the time table set by the 
Supreme Court. 

Persons interested in proposing sug- 
gested changes, additions, deletions, or 
new rules, should immediately file their 
proposal with the committee chairman, 
Stephen A. Rappenecker, P.O. Box 566, 
Gainesville, Florida 32602 with a copy to 
Preston DeMilly at The Florida Bar in 
Tallahassee. 

STEPHEN A. RAPPENECKER, 
Chairman 


Summary Procedure 
Rules 


The goal of the committee for the 1982- 
83 Bar year was to put in final form all 
proposed changes to the Rules of 
Summary Procedure, so that these 
changes can be submitted to the Board of 
Governors before September 1 of this 
year, and to the Supreme Court by next 
April. 

A number of changes in the rules have 
been approved. These include raising the 
application of the rules from $1,500 to 
$2,500. Other changes would allow 
service of process on out-of-state defen- 
dants by registered mail or, in the alterna- 
tive, a specific prohibition against this 
type of service. Also allowed would be 
service of registered mail upon someone 
authorized to receive mail for the defen- 
dant, as well as the defendant in person. 

Another proposal would encourage the 
use of the pretrial conference by requir- 
ing both the plaintiff and defendant to 
appear at the initial appearance date. 
Another proposed change would allow 
testimony of a nonparty witness to be 
presented by telephone at the discretion 
of the court, and upon prior notice at the 
pretrial conference to the opposing 
party. 

The Summary Rules Committee will 
also follow the actions of the Civil Rules 
Committee, and propose further changes 
to keep both sets of rules in conformity. 
For example, if the Civil Rules 
Committee proposes a change in time 
allowable for motions for new trial from 
10 to 15 days, a similar rule change will be 
proposed for the Summary Rules. 


Natu C. DouGutTiE, 
Chairman 


Tax Certification 


The Tax Certification Committee was 
formed early last year and given the 


responsibility of implementing the 
certification program in the field of 
taxation. The committee’s principal 
function is to recommend lawyers, for 
certification in tax, to the Board of Certi- 
fication. The members of the committee 
are Kenneth G. Anderson, Charles H. 
Egerton, James J. Freeland, Robert D. 
Hart, Jr., Albert C. O'Neill, Jr., Henry H. 
Raattama, Jr., and David M. Richardson. 

Since its formation, the committee has 
established policies, prepared applica- 
tion forms, conducted multiple reviews 
of each applicant's file, and planned and 
supervised the preparation of the 
examinati The committee also 
supervised ’ the administration and 
grading of the examination. 


The response to the program for certi- 
fication in tax was far greater than 
expected. Two hundred forty-two 
lawyers applied. It is expected that 
approximately 85 percent of them will be 
certified. Their names will be announced 
at the Annual Meeting of the Bar in June. 
Each of the applicants who will be certi- 
fied has demonstrated substantial 
involvement in the practice of tax law, 
has documented 60 hours of continuing 
legal education credit within the past 
three years and has completed a peer 
review process. 

The large number of well qualified 
applicants reflects the strength of the tax 
bar in Florida and it is with confidence 
that the committee made its 
recommendation to the Board of Certi- 
fication. 

Because this is the first report of the 
committee and because this report marks 
the successful implementation of the 
certification program, those people who 
collectively contributed thousands of 
hours of work to make the program a 
success should be recognized. The 
committee also thanks all of the appli- 
cants for their willingness to take the time 
to participate in the program. 

The certification program was a 
special project of the Tax Section of the 
Bar. Joel H. Sharp, Charles H. Egerton, 
Richard O. Jacobs, and Samuel C. 
Ullman, all past chairmen of the Tax 
Section, assumed the task of drafting the 
certification plan, and presenting it to the 
Board of Governors and to the Supreme 
Court. Their continued interest and 
guidance, as well as that of William O. E. 
Henry, has been appreciated. 


In implementing the program, the 
committee relied heavily on the 
experience of the Texas and California 
Bars. Information about those programs 
was gathered primarily by the members 
of the Tax Section’s Standing Commit- 
tee on Certification. Special thanks go to 
Donald Tescher, J. Bob Humphries and 
Linda C. Hanna of the Tax Section, who 
provided this information to the com- 
mittee and who actively participated in 
many of the committee's meetings. 
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REPORTS 


The tremendous response to both the 
trial and tax certification programs 
imposed an enormous burden on the Bar 
staff. Their organization of the files and 
preparation for each meeting as well as 
their good counsel at the meetings 
contributed immeasurably to the success 
of the program. 


Finally, the committee would like to 
thank Peter Zinober, chairman of the 
Board of Certification , for his support 
and for that of the members of his 
committee. 


Davin M. RicHARDSON, 
Chairman 


Traffic Court Rules 


The Traffic Court Rules Committee is 
in the process of finalizing several 
amendments to the Traffic Court Rules, 
all of which will serve to make the courts 
and/or rules more efficient. 

The primary amendment has been 
suggested by Gerald T. Wetherington, 
chief judge of the 11th Judicial Circuit. 
Although the final draft of the proposed 
amendment is not yet completed, a 
summary of the amendment follows: 


It will essentially be an amendment of 
the Rules of Practice & Procedure for 
Traffic Courts to provide for 
appointment by the chief judge in any 
judicial circuit, of attorneys to be 
classified as hearing examiners. 

The purpose of such appointment 
would be to relieve any overcrowding or 
congestion in county courts by allowing 
traffic infraction cases only to be heard 
by such hearing examiners, thus freeing 
county court judges to devote their time 
to higher priority cases. The appointment 
would be made through a selection 
process of a review committee to be 
determined by the chief judge. 

The appointees would first be required 
to complete a training program and a 
period of observation to better enable 
them to serve in their new posts. Pro- 
cedurally, the hearing examiner would 
render an advisory opinion to a 
reviewing judge as to findings of guilt 
which would become binding auto- 
matically unless a motion for review 
(simplified for use without necessity of 
private attorneys) were filed by the 
defendant within a certain stated period 
of time (i.e., four days). 

If a motion for review were filed, the 
reviewing judge would not be bound by 
the recommendations of law; however, 
he could reverse the factual findings 
upon a showing of arbitrariness or 
capriciousness. 

The appointment of hearing examiner 
would be for a term of two years, and the 


chief judge would have absolute removal 
power. 

The committee strongly urges all 
members of the Bar to submit any recom- 
mendations or amendments to the 
committee for consideration. 


STEPHEN J. GOLDSTEIN, 
Chairman 


Unauthorized Practice 
of Law 


The Unauthorized Practice of Law 
Committee has as its major purpose the 
investigation and prohibition of the un- 
authorized practice of law, including 
prosecution of alleged offenders before 
the Supreme Court of Florida. The UPL 
Committee, with a current membership 
of 20 (three of which are lay members) 
meets quarterly in different parts of the 
state. 

The committee’s major goals for this 
year have been: 1) To obtain clarifica- 
tion from the Supreme Court of the 
boundaries of unauthorized practice of 
law with regard to real estate brokers; 2) 
revision of the Integration Rule in order 
to assure the UPL Committee of antitrust 
immunity when issuing advisory 
opinions; and 3) to reduce the time 
required to dispose of circuit committee 
UPL investigations. 

In order to attain its goals, the 
committee has taken the following steps: 
1) Filed a petition in the Supreme Court 
seeking clarification of whether real 
estate brokers can prepare residential 
leases; however, the court declined to 
render an opinion; 2) the committee is in 
the process of approving proposed 
changes to the Integration Rule as it 
affects the UPL Committee and the 
issuance of UPL advisory opinions, and 
3) the committee has substantially 
decreased the percentage of cases more 
than six months and one year old. By the 
15th of this month the committee 
anticipates further reduction in the 
percentage of circuit committee investi- 
gations which are more than six months 
old. 

Litigation instituted by the committee 
on behalf of the Bar includes seeking in- 
junctive relief against secretarial services 
and immigration consulting services 
which render legal advice, collection 
agency employees posing as attorneys, 
and persons holding themselves out as 
attorneys and rendering legal advice. 

Plans for the 1983-84 year include the 
implementation of public service an- 
nouncements relating to the harm 
inherent in the unauthorized practice of 
law, the development of a UPL Institute 
for information and training, and further 
reduction in the percentage of cases 
which have been pending at the circuit 
committee level for more than six 
months. 


James P. HAHN, 
Chairman 
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Voluntary Bar Liaison 


The Voluntary Bar Liaison Committee 
has had a busy and productive year. 
Several meetings of the committee were 
held, and the goals for the year were met, 
even though they required numerous 
hours of time and commitment from 
committee members. 

The voluntary bar visitation program, 
inaugurated last year, was completed this 
year. Thus, all of Florida’s nonstaffed 
voluntary bar associations have now 
been contacted by a team comprised of a 
member of the committee, a_ staff 
member from The Florida Bar, and the 
executive director of a staffed voluntary 
bar association. 

The visitation program has opened a 
face-to-face line of communication 
between The Florida Bar and voluntary 
bar associations to discuss a wide variety 
of topics, i.e., what assistance The 
Florida Bar might provide to the 
voluntary bar association; activities and 
projects which might be of interest to 
voluntary bar leaders; projects of the 
voluntary bar associations which can be 
shared with other associations; and a true 
liaison to assist voluntary bar associations 
in many ways, should the need arise. 

In cooperation with the Florida 
Council of Bar Association Presidents, a 
day-long workshop was conducted at the 
mid-year meeting covering topics of 
interest to bar leaders, such as dealing 
with the judiciary, pro bono projects, 
dealing with the print and electronic 
media and other current issues. 

The committee also reorganized the 
Annual Awards of Merit Competition of 
The Florida Bar, expanding the number 
of categories, as well as the number of 
awards which may be presented in each 
class. It is hoped by expanding the 
divisions and number of awards that 
many of the very fine local bar associa- 
tions throughout the state can receive 
their deserved recognition. 

The committee has already planned a 
very meaningful 1983 Bar Leaders 
Conference which will be held in 
Tallahassee on July 14 and 15. All persons 
holding a leadership position in a 
voluntary bar association are invited to 
attend, as well as section and committee 
chairmen of The Florida Bar, new 
members of the Board of Governors, and 
members of the Board of Governors who 
served as liaisons to the various 
committees. 


P. Mitton, 
Chairman 


Workers’ Compensation 
Rules 


The Workers’ Compensation Rules 
Committee has met on three occasions 
since last June to implement its goal of 
finalizing the Workers’ Compensation 
Rules of Procedure temporarily adopted 


by the Florida Supreme Court on 
September 20, 1979. Through its last 
meeting in January, the committee had 
discussed modifications of and changes 
in Rules 3, 5, 7, 8, 10, 11, 16, 18, 21, and 25. 
These proposals were submitted to the 
Bar’s Board of Governors on March 17, 
and all received the Board’s endorsement 
with the exception of proposed changes 
in Rule 11. The changes proposed by the 
committee for Rule 11 were not 
endorsed, with the Board of Governors 
taking no position in regard to those 
changes. The proposals have been 
forwarded to the Supreme Court for 
their review as “emergency rules.” The 
further activities of the committee are 
dependent upon the Supreme Court's 
actions in regard to these proposals. 


IvAN MATUSEK, 


Chairman 


Youth and Law 


The Florida Bar Youth and Law Com- 
mittee has formally met one time. At that 
time five of the members were assigned 
to represent each of the state appellate 
court districts for the purpose of 
surveying the law related education 
(LRE) programs to determine the 
current status and activity of LRE in 
Florida. The Florida Bar Youth and Law 
Committee has been hampered by the 
lack of an LRE director which several 
years ago was funded jointly by The 
Florida Bar and the Department of Edu- 
cation. Currently, our main goal is to 
reactivate a statewide LRE coordinator 
funded by the Department of Education 
and housed at The Florida Bar. 

The Florida Bar Youth and Law Com- 
mittee has a great potential for service to 
The Florida Bar and to the citizens of 
Florida. Whether this potential may be 
realized is questionable. LRE is much 
like mom’s apple pie—everybody is for it 
but when it comes to the hard decision of 
appropriating funds to support it, there is 
a hesitancy. 

The Bar Youth and Law Committee 
has proposed to President Rinaman and 
President-Elect Henry the establishment 
of a Florida law related education 
director for Florida to coordinate law 
related activities between the 
Department of Education and The 
Florida Bar and the local school districts 
and the local bar associations. 

Your Youth and Law Committee needs 
individual members to call their 
respective local Board of Governors, 
legislators, and school superintendents to 
inform them of your support for a 
statewide director for LRE. Additionally, 
each local bar association is encouraged 
to appoint a member to the Youth and 
Law Committee of The Florida Bar so 
that this committee might convey current 
activities to the local bar on how it may 
most effectively assist LRE. 

JupcE CarTER 
Chairman 


Florida Bar Members 


Here’s a way to make your special abilities available to other 
lawyers for consultation, association or referral of cases. 


A new advertising section is being included in the annual 
directory issue of The Florida Bar Journal to be published in 
September 1983. This Lawyer Listings section will provide space 
to present your special abilities and background as a quick 
reference for other lawyers or members of the public who use the 
directory. 


The listings may include: 

e Name of lawyer or firm® 

e Address, phone number 

e Specific areas of practice 

e Board certified areas (tax, civil trial) 

e Designation plan approved areas 

e Biographical information: schools and degrees, past and present associa- 
tions pertinent to practice of law, author or lecturer on legal topics, honors 
and awards, etc. (This part limited to 50 words) 

© Special abilities such as foreign language skills 

© Available for 


*Tradenames may be used if they do not mislead and if they contain the name of the attorney 


All listings are offered in one size only—1/12 page. Cost is $130, which includes 
all typesetting for listing. 


Copy Deadline: July 1, 1983 


Take advantage of this first time opportunity to identify yourself and your 
special ability. Complete the listing form below and return with your check 
today to: 


The Florida Bar Journal 
Tallahassee, FL 32301 
Directory Lawyer Listings 


Please use typewriter 


Ad size desired: O 4% x Ik inches OO 2h x 2% inches 


Name as you want it to appear in listing 


Address 
Telephone number 
Biographical information (50 words or less) 


Areas of practice, abilities 


Available for: 


(Enclose check for $130 payable to The Florida Bar Journal) 
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CURRENT LEGAL LITERATURE 


Stetson Law Review 


The Stetson Law Review, published 
three times a year, released Volume XII, 
No. 2 in May 1983. The Review is 
available on a subscription basis to non- 
alumni for $10 per year; single issues 
$5/copy. To obtain the publication and 
complete subscription information, write 
Sam Susi, Editor-in-Chief, Stetson Law 
Review, Stetson College of Law, 1401 
6lst Street South, St. Petersburg, FL 
33707. 


Articles 


“The NLRB .. . New Directions,” by 
John R. Van de Water. The former chair- 
man of the NLRB addresses pending 
issues before the Board and discusses the 
development of a new consensus of 
cooperation between the interests of 
employers, unions, and individual 
employees. 

“Impact of the Bankruptcy Reform 
Act of 1978 on Foreign Debtors and 
Creditors,” by Judge Alexander L. 
Paskay. Examines the historical under- 
pinnings of the Bankruptcy Reform Act 
of 1978 and discusses the effect various 
sections of the Act and the Bankruptcy 
Code have on foreign debtors and 
creditors involved in international bank- 
ruptcies. 

“International Maritime Arbitration,” 
by Dewey R. Villareal, Jr., Thomas E. 
Fotopulos and Steven D. Overly. Com- 
pares and contrasts the statutory pro- 
visions of the United States Arbitration 
Act and the English Arbitration Act and 
examines the institutionalized maritime 
arbitration procedures used in New York 
and London. 

“The Anatomy of Law Reform: 
Dissecting a Decade of Change in 
Florida In Forma Pauperis Law,” by 
Robert F. Williams. Examines the de- 
velopment of poor people’s access to the 
courts and discusses the recent legisla- 
tive and judicial procedures adopted in 
Florida to expand the use of in forma 
pauperis. 

“The Impact of Attorney’s Attitudes on 
Pro Bono Publico Efforts on Behalf of the 


Selling your law books? 
Try a classified ad in 
Florida Bar News. 
Standard ad of 50 words 
costs $15 per insertion for 
Bar members. 
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Mentally Disabled,” by Winsor C. 
Schmidt, Kent S. Miller, James G. 
Cameron and Christa L. Collins. 
Examines the findings of a recent survey 
conducted through The Florida Bar to 
determine the possibilities of and 
problems associated with voluntary 
efforts to service the legal needs of the 
mentally disabled. 


Comments 


“The Personal Service Corporation 
After TEFRA: To Be or Not To Be?,” by 
Alton C. Ward. Examines the efficacy of 
the creation or continuance of the 
personal service corporation in light of 
the Tax Equity and Fiscal Responsibility 
Act of 1982 (TEFRA). 

“Disclosural Privacy and the Florida 
Public Records Act: Open Government 
or Sanctioned Snooping?,” by Cynthia A. 
Cloud and Howard R. Brennan. 
Discusses the current status of an 
individual's right to disclosural privacy as 
it relates to the Florida Public Records 
Act and the effects of creating a new 
exception to the Record’s Act. 


Case Notes 


“The Due-On-Sale Clause: Alive and 
Well in the U.S.A., Alive and Not So Well 
in Florida,” by Richard P. Albertine, Jr. 

“Garn-St. Germain: Congress Pre- 
empts Due-On-Sale—Fills Void Left by 
De La Cuesta,” by Samuel Susi and Karl 
C. Landsteiner. 

“Felony Murder: Driving Away from 
the Death Penalty,” by Kathleen 
Buchanan. 

“Criminal Law: A New Loophole in 
the Right to Speedy Trial,” by Joseph M. 
Fasi II. 

“Constructive Possession of Illegal 
Drugs: The Inferential Leap from Joint 
Occupancy to Joint Control,” by Robert 
J. Surrette. 

“Florida’s Use of Contempt Proceed- 
ings to Enforce Child Support Arrear- 
ages: Imprisonment for Debt?,” by Tom 
DeCarlo. 

“Sailing Away with the Fourth Amend- 
ment,” by Dana George Toole. 


BOOKS 


Handbook for lawyers on 
age discrimination 


What lawyers need to know about 
compliance with the Age Discrimina- 
tion in Employment Act is the focus 
of a manual for laywers recently re- 
leased by the American Bar Associ- 
ation’s Commission on Legal 
Problems of the Elderly and the 
National Council on the Aging, Inc. 


The handbook examines substan- 
tive and procedural requirements of 
ADEA, pretrial and trial tactics from 
both the plaintiff's and defendant's 
perspectives, structuring company 
personnel policies to avoid age 
discrimination suits, and the 
development and maintenance of 
pension and benefit plans in compli- 
ance with the Act. 

The book looks at both recent de- 
velopments in ADEA, including 
recent court decisions, and current 
Congressional and government atti- 
tudes which are likely to affect the 
future of ADEA. 

Copies of the 453-page ADEA 
Handbook may be purchased for 
$30. Checks payable to the American 
Bar Association should be mailed to 
the Commission on Legal Problems 
of the Elderly, 1800 M. Street, N.W. 
Washington, D.C. 20036; telephone 
(202) 331-2297. 


Attorney-client privilege and 
work-product doctrine 


A new publication of the American 
Bar Association Section of Litigation 
reviews the current state of the law 
concerning both the attorney-client 
privilege that protects the confi- 
dentiality of attorney-client 
communications and work-product 
doctrine that materials prepared by 
an attorney for use in litigation 
should enjoy a qualified immunity 
from disclosure. 

The Attorney-Client Privilege and 
the Work-Product Doctrine is part of 
the Section of Litigation’s continuing 
monograph series and is intended for 
use primarily as an overview of the 
law and as a research tool for practi- 
tioners. 

The 126-page book is divided into 
four sections. Section I and II 
provide separate and_ in-depth 
examinations of attorney-client 
privilege and the work-product 
doctrine, respectively. Section III 
examines factors common to both 
issues, and Section IV _ offers 
comments on the erosion of these 
privileges. 

The book is available for $12.50 
plus $1 for handling from American 
Bar Association, Order Billing 531, 
1155 E. 60th Street, Chicago, IL 
60637. 
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Psychiatric injustice 

Thomas Szasz: Primary Values 
and Major Contentions, edited by 
Richard E. Vatz and Lee S. 
Weinberg, published April 25 by 
Prometheus Books, 700 East Amherst 
Street, Buffalo, N.Y. 14215. 

Psychiatrist Thomas Szasz_ has 
been challenging the very existence 
of “mental illness” for over 25 years. 
His landmark book, The Myth of 
Mental Illness, won him recognition 
as America’s leading opponent of 
conventional psychiatric practice. 
Szasz argues that “mental illness” and 
its supposed “cure,” psychotherapy, 
are myths and that there is no 
medical basis for treating people 
labelled “mentally ill” as sick. He 
opposes involuntary hospitalization 
and insists that people be held 
responsible when they break the law. 

Thomas Szasz: Primary Values 
and Major Contentions is the first 
book to contain Szasz’s essential 
values as well as criticism of Szasz 
and responses from his defenders. 
The book organizes Szasz’s major 
contentions in a _ readable and 
structured manner. Szasz’s own 
words comprise the bulk of the book, 
which is designed as a means of intro- 
ducing readers to Szasz without 
having to read all of his original 
works. 

The editors of Thomas Szasz: 
Primary Values and Major Conten- 
tions have selected Szasz’s essays and 
excerpts from his major works that 
illustrate his value system, his central 
arguments about human behavior 
and human responsibility, and also 
the nature of the debate generated by 
these views. For students, profes- 
sionals, and interested lay persons, 
this book contains the best of Szasz as 
he grapples with such issues as: 
mental illness as a myth, autonomy, 
authenticity, humanism, drug 
addiction and alcoholism, 
schizophrenia, sexual deviance, 
crime and delinquency, the insanity 
defense, civil commitment, and 
much more. A complete bibliogra- 


phy of Szasz’s publications 
included. 
Who is to rule? 


Judicial Review Unmasked. By 
Thomas J. Higgins, S.J. West 
Hanover, Mass.: Christopher, 1981. 
Pp. 273. $14.95. 

H., now judge on the tribunal of 
the Archdiocese of Baltimore, 
formerly professor of ethics and 
natural law and dean and president 


of St. Joseph’s College, Pa., offers a 
powerful indictment of the institu- 
tion of judicial review. It is his thesis 
that judicial review is not a power of 
judges, else all judges would possess 
it (and apart from American judges, 
most do not), and that the function of 
judges is to decide cases, disputes 
between specific parties. His sug- 
gested remedy: “Go for the jugular” 
(261). “Take away the power of 
judicial review” (261). 

As H. himself puts it, the bottom 
line is “Who is to rule?” For him, the 
answer is clear. The people must 
rule, through their selected repre- 
sentatives. Judges are not, and 
cannot be, representative of the 
people. There is no mechanism by 
which the people can give consent to 
the holdings of the courts. Such a 
mechanism is readily available with 
respect to the Congress and to the 
President. 

With Charles Hyneman, H. is con- 
cerned that the policy-making func- 
tion of the courts, exercised through 
the institution of judicial review, is 
not only displacing the essential 
natural function of deciding 
disputes, by using up time, resources, 
and energy, but also discrediting that 
function. At times in our history, as 
now, the Supreme Court has been so 
deeply involved in policy-making 
through judicial review that it can 
scarcely be regarded as a court at all. 
Inevitably it has brought down on 
itself the wrath of the other branches, 
and ultimately of the people them- 
selves. 

As H. points out, one recent con- 
gressional measure designed to curb 
the jurisdiction of the Supreme 
Court, and thus to rein in its power, 
failed by only one vote in the U.S. 
Senate—an ominous sign. Fail it 
did—which makes one ask _ the 
question, “Why would a Congress so 
aroused by decisions of the Supreme 
Court fail to exercise its power to 
curtail the appellate jurisdiction of 
the Court?” May there be more to the 
argument advanced by Learned 
Hand, that the institution of judicial 
review is essential to the continuation 
of the system of government, than H. 
is willing to concede? May the 
failings and weaknesses of the 
political branches, particularly of 
Congress, be so inevitable that there 
is use, within limits, for a court with 
the power of judicial review? 
“Within limits”—there’s the rub! Let 
it be clear that for H. there is no 
equivocation; there must be an end to 


judicial review, if there is to be 
democracy. 
H. has examined all the relevant 
sources, historical and contempo- 
rary, and quite fairly put forth the 
arguments of such learned scholars as 
Charles G. Haines, E. S. Corwin, 
Raoul Berger, Learned Hand, and 
many others. In each case he finds 
weakness, the fatal flaw, and this he 
sets out incisively and, again, fairly. A 
challenging book, well written, well 
researched, carefully thought out. 


Review by Valerie A. Earle 


(Reprinted with permission from 
Theological Studies.) 


Florida Real Estate Closings 


The mystery of administering real 
estate closings is revealed to lawyers, 
paralegals, and secretaries alike by 
Neysa Rich in Florida Real Estate 
Transactions. Organized  chrono- 
logically along the course of the 
normal closing transaction, the book 
serves as both a reference and an 
educational text. 

The author approaches each 
aspect of the closing transaction with 
a discussion of the goals which 
should be set in establishing 
optimum protections for the parties 
and the closing agent as well as a re- 
alistic view of the road blocks which 
may be expected and some practical 
solutions to those problems. The 
book contains examples of stan- 
dardized forms, detailed instruction 
on their completion, checklists, and 
other suggested forms. 

Throughout, the author adopts a 
practical approach to closing real 
estate transactions, without losing 
sight of the attorney’s ethical obliga- 
tions as viewed by lawyers and staff 
personnel. The chapter on prepara- 
tion of closing documents is a prime 
example of this approach. It contains 
a step-by-step discussion of the 
mathematical concepts covering 
closing statements, which, if fol- 
lowed, would certainly offer con- 
sistency in any real estate practice. 
The text also provides an analysis of 
mortgage assumption and _ pay-off 
problems, as well as an approach to 
dealing with estoppel statements re- 
ceived from institutional lenders and 
instruction on the follow-up often 
necessary to cover items or informa- 
tion omitted from lenders’ assump- 
tion and pay-off statements. Of great 
value is the synopsis of mathematical 
formulas, a ready reference for each 
computation which the closer faces. 
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In a related chapter, the author 
provides an assortment of closing 
statement illustrations, and, in re- 
gard to each form of closing state- 
ment, has referenced the relevant 
contract provision covering the treat- 
ment of the closing statement item. It 
is extremely valuable for any new 
closer to become exposed to the 
variety of ways in which the same 
financial information may be 
treated, and it may also be valuable 
for the more experienced practi- 
tioner to have immediate reference 
to alternate forms of closing state- 
ments. These become useful when 
reconciling his own statements with 
other statements set up under 
differing formats. 

On preparation of form docu- 
ments, the author has furnished both 
samples and explanations of the 
information to be inserted in each 
blank. Such information is instructive 
and valuable, especially to nonlaw- 
yer personnel, since assumptions 
sometimes made by lay persons as to 
the nature of the required 
information may inadvertently lead 
to incorrect completion of 
documents. 

Some of the other subjects which 
are of vital interest are the discus- 
sions of the collection/disbursement 
problem and some suggested solu- 
tions which carefully consider the 
attorneys ethical considerations; 
types of mortgages; warnings 
regarding the satisfaction of delin- 
quent mortgages; treatment of 
U.C.C. torms; escrow agreements; 
handling of RESPA HUD-1 closing 
statements and Reg Z disclosures, 
and post-closing procedure. 

Reviewed by Martin H. Cohen 
Sunrise, Florida 


The American Civil Liberties 
Union Handbook Series 


April 1, Bantam Books began pub- 
lishing a new series of titles, The 
American Civil Liberties Union 
Handbook Series. The books are 
designed to inform Americans of 
their rights and then, armed with this 
knowledge, encourage them to exer- 
cise those rights. 

The Rights of the Critically Ill by 
John A. Robertson covers areas 
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important to patients with serious ill- 
nesses and to their families. The book 
includes information on hospices, 
relevant state statutes and forms for 
living wills. 

The Rights of Prisoners by David 
Rudovsky, Alvin J. Bronstein and 
Edward J. Koren examines current 
law on every aspect of incarceration 
and provides clear and concise in- 
formation about the remedies 
available when injustices and abuses 
occur. Originally published in 1977, 
this handbook has been totally 
revised and updated. 

The Rights of Gay People by E. 
Carrington Boggan, Marilyn G. Haft, 
Charles Lister, John P. Rupp and 
Thomas B. Stoddard, was originally 
published in 1975 and it, too, is 
completely updated to include the 
latest laws. The book is a concise 
guide to legal remedies for the 
injustices that often confront gay 
men and women. Included in the 
book is an updated state-by-state 
review of criminal statutes and a list 
of groups willing to assist gays in 
securing legal help. 

The Rights of Women by Susan 
Deller Ross and Ann Barcher is also 
updated from its original 1973 
publication. It explains how women 
can use present law to gain real 
equality and protect their rights. The 
book tells how to cope with dis- 
crimination on the job, at school, in 
the courtroom, in hospitals, banks 
and more. 

The books, in paperback, are 
available for $3.95 each from Bantam 
Books, 666 5th Ave., N.Y., N.Y. 
10103. 


ABA publishes book of fiction 


For the first time in its more than 
100-year history, the American Bar 
Association has published a book of 
fiction, The Judge’s Chambers and 
Other Stories by Chicago attorney 
Lowell B. Komie. 

The book, a collection of short 
stories about lawyers, was published 
by the ABA “to make available to a 
broader audience stories that have 
been very popular with the readers 
of Student Lawyer,” Student Law- 
yer editor Catherine Cahan said. Stu- 
dent Lawyer, published by the ABA 
for the members of its Law Student 
Division, originally published many 
of the stories in The Judge's 
Chambers. 

Some of the stories have also been 
published in Harper's Magazine, 


THE FLORIDA BAR JOURNAL/JUNE 1983 


Chicago Magazine, and _ several 
literary quarterlies. 

Each of the stories focuses on the 
personal and often eccentric side of 
law practice. Komie’s characters are 
all at crisis points: law students about 
to graduate, middle-age attorneys re- 
flecting on the futility of their lives, a 
new widow unsettled by her 
husband’s secrets, a judge slipping 
into senility. A few of his characters 
are strong enough to weather their 
crises and emerge happier and 
stronger; most, however, become un- 
hinged, marking their loss of control 
with strangely symbolic acts of 
despair. 

Copies of the book may be 
ordered from the ABA Order Ful- 
fillment Department, 1155 E. 60th 
St., Chicago, IL 60637, for $9.95 plus 
a $1 service charge. 


Substantive legal systems 


“Ten Questions Frequently Asked 
About Substantive Legal Systems,” 
by Bernard Sternin. Legal Eco- 
nomics, American Bar Asso., March, 
1983. 

This article describes what sub- 
stantive legal systems are and what 
they can do for you: how to develop 
them, and how to use them to control 
the content of your work products, to 
preserve method and to automate the 
production of documents; how to 
obtain systems from others, and how 
to integrate any you do acquire with 
those you develop on your own. The 
article contains a bibliography of 
over 90 systems available from state 
bar associations and_ private 
publishers. 

To obtain a copy send a self- 
addressed envelope stamped with 
postage for two ounces and marked 
with the title of the article, to Bernard 
Sternin, Desk D50, 5 Hawke Lane, 
Rockville Centre, New York 11570. 


Looking for an article in 
The Florida Bar Journal? 
Use the index printed in 
each December issue. 
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“Our Barrister system allows us immediate 
access to information which previously 
would have taken months to obtain” 


“Attorneys with personal injury practices who do 
not keep pace with office automation technology 
will be out of the mainstream of this practice by the 
year 2000. 

“Personal injury practice differs from many other 
law practices in that we have to carry our cases 
without cash-flow for several years. 

“That's one reason our firm purchased a 
Barrister® Law Office Management System. 

“We had grown so fast —from a three-man prac- 
tice in the early '70s to an 80-person firm, with 
thousands of files, by the beginning of the ‘80s — 
that we began to lose a realistic perspective on 
our business. 

“Now, with the Barrister system, we can accurate- 
ly keep track of both our internal business affairs 
and external matters affecting us. Our system allows 
us immediate access to a wide variety of information 
which previously would have taken months to 
obtain. For example, we can determine how our 
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business is distributed geographically, how each 
case is progressing, and how long cases are staying in 
the office. This is making it possible for us to 
statistically predict future results, and to develop 
intelligent long-range plans and income projections. 

“In litigation, foreknowledge of future events is 
absolutely crucial. With the Barrister computer, we 
have been able to establish an early warning 
deadline date system which keeps us on top of all 
time-sensitive events. 

“The Barrister system is also increasing the pro- 
ductivity of each of the individuals in our firm, and 
assisting us in staying up-to-the-minute on all that 
is occurring in our work. It has, 

in effect, provided us renewed — 
and sophisticated—control of 
aS our practice, and is enabling us 

a —~ to better serve our clients.” 


Lawrence S. Charfoos, President 
Charfoos, Christensen, 
Gilbert & Archer, P.C. 
Detroit, Michigan 
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Cram down under the Bankruptcy Code 


The implied threat of cram down 
exists in every Chapter ll 
proceeding. In particular, secured 
creditors are becoming increasingly 
aware that the contractual terms of 
their loan documents can be altered 
over their objections. This article will 
deal with the situation facing 
creditors in a cram down situation, 
addressing both its technical applica- 
tion as well as how cram down is 
currently being applied by the 
courts. 

An understanding of the require- 
ments for confirmation of a Chapter 
11 plan is important for an under- 
standing of the application of cram 
down. These standards are set forth 
in 11 U.S.C. §1129. From the stand- 
point of cram down, the most 
important requirement is that the 
debtor obtain the requisite vote in 
both number and amount for each 
class of creditors.! 

The focus of cram down is on those 
classes of creditors whose rights have 
been impaired under the plan and 
which do not vote for the plan.? If a 
class- is not impaired under the plan 
then it is deemed to have accepted 
the plan and the cram down situation 
does not arise.* For example, a class 
of creditors that is to be paid in full in 
cash upon the effective date of the 
plan would be an unimpaired class 
which would be deemed to have 
accepted the plan.‘ On the other 
hand, if a class has not voted for the 
plan by the requisite majorities and is 
impaired, then the proponent of the 
plan, having apparently failed in its 
negotiations with the class, is left 
with the alternative of cram down. 

The standards for cram down are 
set forth in §1129(b). Under that pro- 
vision, if all of the other require- 
ments for confirmation are met other 
than the requirement that the plan be 
carried by the requisite votes, then 
the party proposing the plan can re- 
quest the court to confirm the plan on 
the basis that the plan does not dis- 
criminate unfairly and is fair and 
equitable with respect to each class 
which has not accepted the plan and 
is impaired. This concept of cram 
down, as embodied in §1129(b), is 
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not new to the bankruptcy laws and 
existed long before the enactment of 
the Bankruptcy Code5 

The “fair and equitable” standard 
has evolved through a series of 
Supreme Court decisions® and _ is 
founded upon a “rule of absolute 
priority." The absolute priority rule 
requires that a senior class of debt 
must be paid in full if a junior class is 
to receive any property where the 
senior class objects to the plan.’ The 
Supreme Court stated this 
concept another way—no plan can 
be fair and equitable unless full com- 
pensatory treatment is provided for 
the “entire bundle of rights which the 
creditors surrender.”® Application of 
cram down has historically required 
that a dissenting class get the full 
value of its claim, that is, completely 
compensatory treatment and the 
“indubitable equivalence” of the 
rights surrendered.!° 

While the dissenting senior class of 
debt must be paid in full before 
junior classes can receive anything 
under a plan, the payment does not 
need to be made in cash on the effec- 
tive date of the plan.'! Rather, cram 
down enables the proponent of the 
plan to impose coerced terms under 
which the debtor will repay the 
particular class of dissenting 
creditors so long as the plan is fair 
and equitable in that it gives to the 
class the full value of the claim. 


Three ways to accomplish 


Included in the conditions that a 
plan be fair and equitable are several 
specific requirements. In the case of 
a holder of a secured claim,!2 which 
has refused to go along with the 


proposed treatment, cram down 
could be accomplished in one of 
three ways. The typical method is to 
provide that the holder of the lien 
retains the lien and receives deferred 
cash payments equal to the allowed 
amount of the secured _party’s 
claim.'3 For example, a secured 
creditor whose secured claim has 
been valued!* at $1,000,000 could 
theoretically be paid off in five 
annual installments of $305,409.38 
constituting the principal owing, 
together with interest at 16 percent. 
Thus, the requirements of the Code 
would be met in that the secured 
creditor would receive back the full 
principal amount of its claim, which 
wouid have a present value equal to 
the value of its collateral.'5 

The Code also contemplates that 
the secured creditor can be crammed 
down under a plan which provides 
for the sale of the property subject to 
the lien, with the property being sold 
free and clear of the liens and such 
liens to attach to the proceeds of the 
sale.'6 Alternatively, the plan can 
provide for the realization by the 
secured party of the “indubitable 
equivalent” of its claim.'7 The 
indubitable equivalent language is 
intended to follow the strict 
approach taken by Judge Learned 
Hand in In Re Murel Holding Corp.'® 
The legislative history of the Bank- 
ruptcy Code gives as examples of 
indubitable equivalence—abandon- 
ment of the collateral to the creditor 
or a lien on similar collateral.'® 

The application of cram down to 
classes of unsecured creditors and 
shareholders is substantially similar. 
These classes can be crammed down 
in one of two fashions. First, they can 
be given property of a value equal to 
the allowed amount of their claim. 
Once again, this would contemplate 
a stream of payments having a 
present value equal to the full 
amount of the claim.?¢ 

Alternatively, in observance of the 
absolute priority rule discussed 
above, a plan can be confirmed over 
the objection of a dissenting class of, 
for example, unsecured creditors if 
no junior class will receive or retain 
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any interest in any of the debtor's 
property under the plan. This would 
involve, in the typical situation, can- 
cellation of the entire class of share- 
holders’ stock as part of the cram 
down process.*! 

The application of this latter 
standard for cram down has become 
a two-edged sword for the debtor. 
For example, in one recent case a 
“frustrated creditor” successfully 
proposed a plan? under which the 
creditor proposed to liquidate all of 
the debtor's assets”? and wipe out the 
debtor’s interest in the property.™4 

Thus, if the stockholders’ interests 
are “under water,” that is, if the court 
has found that the corporation is in- 
solvent and the stock is valueless, 
then the shareholders’ interests can 
be cancelled. The protection which 
is provided to the shareholders is the 
safeguard that in order for a plan to 
be fair and equitable, no claim or 
interest can receive more than 100 
percent of what is owed.”6 


In some cases the shareholders 
have taken the position that since 
their stock was valueless, their reten- 
tion of the stock would not be incon- 
sistent with a cram down of an 
unsecured class since they were not 
retaining any “property.” This ap- 
proach has been rejected on the basis 
that while the property retained by 
the shareholders would not have a 
cash value, it would still have an in- 
trinsic value even if only “prospec- 
tive for dividends or only for 
purposes of control.”?7 

Shareholders controlling the 
debtor have been successful, 
however, in keeping their interests 
after a cram down of unsecured 
creditors where they have paid new 
and_ substantial consideration for 
their right to continue as shareholders 
in the corporation. The rationale is 


that there is no reason why investors 
of new capital who also happen to be 
existing shareholders should be dis- 
qualified from investing in the re- 
organized corporation where their 
contribution is substantial.” 


Michael G. Williamson is a share- 
holder in the law firm of Maguire, 
Voorhis & Wells, P.A. He received 
his B.S. from Duke University in 
1973, magna cum laude, and his 
J.D. from Georgetown University 
Law Center in 1976. He is a 
member of the Creditors’ Rights 
and Bankruptcy Committee of The 
Florida Bar and was a member of 
the Bankruptcy Trustee Panel for 
the Middle District of Florida in 
1978 and 1979. 

He writes this column on behalf 
of the Real Property, Probate and 
Trust Law Section, James J. 
Altman, chairman; and Jerry E. 
Aron, editor. 


Fixing the interest rate 


Much of the litigation concerning 
cram down has surrounded the 
applicable discount rate to be 
applied to the stream of payments 
which the dissenting creditor class is 
to receive under the plan. As dis- 


cussed above, this method of cram 
down does not contemplate that the 
creditor be paid in full on the effec- 
tive date of the plan, rather, it con- 
templates that a present value 
analysis be done to ensure that the 
value of the note be equal to the full 
value of the claim.?9 

The courts have not been con- 
sistent in regard to the standard for 
fixing the interest rate to be given to 
the class under the plan and have 
applied in different cases different 
rates to include a present market 
rate,*° an average of the legal rate and 
the contract rate,*! and the rate set by 
the Internal Revenue Service under 
26 U.S.C. §6621.%2 Collier suggests a 
rate of interest which would 
correspond to the rate of interest 
which would be charged or obtained 
by a creditor making a loan to a third 
party with similar terms, duration, 
collateral and risk.*8 In a similar vein, 
Klee recommends a market rate of 
interest that reflects the risk of the 
debtor’s business.*4 


The rate set by the Internal 
Revenue Service has appeal since it is 
the “simplest method” which is rea- 
sonably responsive to current 
economic conditions and is subject to 
periodic revision.** The I.R.S. rate is 
the average predominant prime rate 
quoted by commercial banks to large 
businesses, adjusted annually in Sep- 
tember and effective on January 1 of 
the immediately succeeding year.** 
One recent decision held that this 
rate would be accepted as “prima 
facie” evidence of the appropriate 
discount factor to be used to cram 
down a Chapter 11 plan on an 
unsecured creditor.*7 

Faced with a set of “unusual cir- 
cumstances,” Judge George L. 
Proctor of the Middle District of 
Florida, noting that the courts have 
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been confronting this issue on a case- 
by-case basis, stated that under the 
particular facts before him the 
negotiated rate between the buyer 
and the holder of a purchase money 
mortgage was “more persuasive” 
than the money market or other 
sources of financial data.** This case 
should be considered in the context 
of the court’s finding that the buyer 
paid an inflated price for the 
property which was related to the 
reduced interest rate. In addition, the 
court noted that the mortgagee 
caused the default in the mortgage 
and took that into account in setting 
the interest rate for purposes of cram 
down. 

The impression should not be left 
that cram down is the typical or usual 
way in which Chapter 11 plans are 
confirmed. Considering the number 
of Chapter 11 cases which have been 
filed, there have been surprisingly 
few reported cases where a plan was 
actually confirmed through the use 
of cram down.*® Of the reported 
cases, only one, In re Patel,“ has 
arisen out of the Florida courts.*! 

Thus, it is apparent that cram 
down is more important as providing 
a framework for the negotiating 
process through which most success- 
ful plans have been formulated. This 
was within the contemplation of the 
drafters of the Code when they dealt 
with this particular provision.*2 And 
when the negotiations fail, cram 
down remains available as a 
protective backstop to safeguard the 
rights of all the parties involved.# oO 


! Under 11 U.S.C. §1126(c), of the creditors 
voting in each class, the plan must carry by a 
vote in excess of 50 percent in number and 
two-thirds in amount of debt of those voting. 

2See 11 U.S.C. §1124 for a description of 
what constitutes impairment. 

311 U.S.C. §1126(f). 

411 U.S.C. §1124(3)(A). 

5New Title 11, referred to as the Bank- 
ruptcy Code, completely replaces the Bank- 
ruptcy Act which was enacted in 1898 and 
which is repealed by Pub. L. No. 95-598, §401. 

6 See, e.g., Northern Pacific Railway Co. v. 
Boyd, 228 U.S. 482 (1913). 

* See Case v. Los Angeles Lumber Products, 
308 U.S. 106 (1939). 

‘Northern Pacific Railway Co. v. Boyd, 
supra note 6; In re Landau Boat Co.,7 B.C.D. 
255 (W.D. Mo. 1981). 

*Consolidated Rock Products Co. v. Du 
Bois, 312 U.S. 510, 528 (1941). 

'0In re Murel Holding Corp., 75 F.2d 941 (2d 
Cir. 1935). See also, In re Hollanger, 8 B.C.D. 
365 (W.D. La. 1981). 

''This procedure would leave the class un- 
impaired and under 11 U.S.C. §1126(f) its vote 
would not be needed. 

24 holder of a secured claim will typically 
make up an entire class since secured creditors 
are not usually “substantially similar” and thus 
must be separately classified. 11 U.S.C. 
§1122(a). 

'3See 11 U.S.C. §1129(b)(2)(A)(i). 

‘The Code contemplates that a secured 
party’s claim can be valued under $506 and 
that an undersecured creditor will be left with 
two claims, one equal to the value of the 
collateral and the other for the deficiency. 
These claims would be treated separately 
under the plan of reorganization. 

''This example does not contemplate that 
the secured creditor would make an election 
under §1111(b). For a discussion of the appli- 
cation of §1111(b), as well as all you ever 
wanted to know about cram down, see Klee, 
All You Ever Wanted to Know About Cram 
Down Under The New Bankruptcy Code, 53 
Am. Bankr. L.J. 133 (1979). 

'6The creditor’s claim would then still need 
to be dealt with under the provisions of 11 
U.S.C. §1129(b)(2)(A)(i) or (iii). 

71] U.S.C. §1129(b)(2)(A)(iii). 

'sSee note 10, supra. 

19124 Conc. Rec. H. 11,104 (Sept. 28, 1978) 
(see COLLIER ON Bankruptcy, Vol. 3 Appendix 
(15th ed. 1982) ). 

2011 U.S.C. §§1129(b)(2)(B)(i) and 1129(b) 
(2)(C)(i). 

211] U.S.C. §§1129(b)(2)(B) (ii) and 1129(b) 


(2)(C)(ii). 

22Note that the debtor’s exclusive right to 
file a plan expires after 120 days. 11 U.S.C. 
§1121(b). 

Under the Code a liquidating plan is 
specifically provided for and recognized 
under 11 U.S.C. §§1123(b)(4) and 1129(a)(11). 
See also, In re L.N. Scott, Inc., 13 B.R. 387 
(E.D. Pa. 1981). 

24In re East Redley Corporation, 20 B.R.612 
(E.D. Pa. 1982). 

>In re W.E. Parks Lumber Company, Inc., 
8 B.C.D. 1238 (W.D. La. 1982). 

26In re Tamarack Trail Co., 23 B.R. 3 (S.D. 
Oh. 1982); 124 Conc. Rec. H. 11,103, supra 
note 19. 

**See In re Landau Boat Company, supra 
note 8, at 256 citing Northern Pacific Railway 
Co. v. Boyd, 228 U.S. 482 (1913). See also, Inre 
Tomlin, 22 B.R. 876 (M.D. Ala. 1982). 

2In re Marston Enterprises, Inc., 7 B.C.D. 
1403, 1406 (E.D.N.Y. 1981); In re Landau Boat 
Company, 7 B.C.D. 1367 (W.D. Mo. 1981). See 
also, Matter of Dutch Woodcraft Shops, 14 F. 
Supp. 467 (W.D. Mo. 1955). 

2°See also, H.R. Rep. No. 95-595, 95th 
Cong., Ist Sess. 412 (1977). 

%In re Benford, 14 B.R. 157 (W.D. Ky. 
1981). 

31In re Klein, 10 B.R. 657 (S.D.N.Y. 1981). 

3 See, e.g., In re Ziegler, 6 B.R. 3 (S.D. Oh. 
1980); Landmark Capital Company, No. 82- 
1243, slip op. (D. Ar. Jan. 17, 1983). 

33CoLLIER ON BANKRUPTCY para 1129.03 at 
1129-63 (15th ed. 1982). 

34Klee, supra note 15, at 158; see also, In re 
Barrington Oaks General Partnership, 8 
B.C.D. 569 (D. Utah 1981). 

% In re Ziegler, supra note 32; In re Nite Lite 
Inns, 8 B.C.D.936 (S.D. Cal. 1982). 

36 See 26 U.S.C. §6621(b)(C). 

In re Nite Lite, supra note 35, at 939. 

34In re Patel, 9 B.C.D. 240 (M.D. Fla. 1982). 

389A Lexis search conducted March 4, 1983, 
of bankruptcy opinions reported from all 
federal courts, revealed 30 that had used both 
the terms “§1129(b)” and “fair and equitable.” 

See note 37, supra. 

‘1An informal survey of the bankruptcy 
judges in the state indicates that at least in the 
Southern and Middle Districts cram down has 
simply not been the way that Chapter 11 plans 
have been confirmed in practice. 

” See Klee, supra note 15, at 133; Nite Lite, 
supra note 35, at 939. 

8Blum, The “Fair and Equitable” Standard 
for Confirming Reorganizations Under the 
New Bankruptcy Code, 54 Am. Bankr. L.J. 
165, 172 (1980). 
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A new standard for defamation law in 
Florida—Let’s lay libel per se to rest 


The United States Supreme Court 
decisions in New York Times v. 
Sullivan! and Gertz v. Robert Welch, 
Inc.? dramatically changed the law of 
defamation in the United States. Al- 
though Florida law has accepted 
these changes in part, some aspects 
have merely been paid lip service. 
Thus, historical anachronisms such as 
libel per se and per quod are still 
being used in Florida defamation law 
on an almost daily basis, appearing in 
even the most scholarly judicial 
opinions, when, in fact, any purpose 
for such distinction has been obliter- 
ated by the Supreme Court decisions, 
and the practical significance of the 
terminology has disappeared. 

The purpose of this article is to out- 
line the distinctions between libel per 
se and per quod at common law and 
the impact of the Supreme Court 
decisions on these terms. In addition, 
this article proposes to consign those 
concepts to the past and a long 
awaited rest—and place them out of 
the mainstream of present defama- 
tion law which has outgrown them. 

Under Florida common law, 
“[a]ny language published of a 
person which tend[ed] to degrade 
him, or to bring him into ill repute, or 
to destroy the confidence of his 
neighbors in him” was said to be ac- 
tionable per se.* This had several im- 
plications. First, a libel plaintiff was 
not required to plead or prove mali- 
cious intent (malice) on the part of 
the defendant. Malice was presumed 
from the very nature of the words 
uttered.‘ Second, a libel plaintiff was 
not required to either plead or prove 
damage, i.e., damage to his character 
or reputation. Such damage was pre- 
sumed from the words themselves.5 
Third, once a libel plaintiff proved 
that the material published was de- 
famatory and that it in fact was 
published with reference to him, the 
burden of proof shifted to the de- 
fendant to come forward with a de- 
fense cognizable at law. 

The type of accusations libelous 


By Wm. Snow Frates and Lauri B. Waldman 


per se fell into certain recognizable 
patterns, such as imputing to another 
person (1) criminal conduct; (2) a 
loathsome, communicable disease; 
(3) conduct incompatible with the 
proper exercise of his business; or (4) 
to a woman—lack of chastity.* These 
charges were considered so serious as 
to require nothing further to make 
them actionable than the fact that 
they were published. 

The distinction between a libel 
action per se and per quod at 
common law, was that in the latter 
both malice and damage to reputa- 
tion had to be pleaded arid proven. 
Words were only libelous per quod in 
light of extrinsic evidence—and not 
because of the words themselves. 
However, the burden of proof in 
both actions was the same. The 
plaintiff had the burden of proving 
that a statement had been made 
about him by the defendant, that the 
statement was defamatory, and mali- 
cious, and that it had damaged him 
(the latter two elements being pre- 
sumed in per se cases). The burden of 
proof then switched to the defendant. 
This exchange of the burden of proof 
is crucial to an understanding of the 
impact of the Supreme Court cases 
on Florida law. 

Under Florida law, a libel defend- 
ant had the burden of proving one of 
several defenses: (1) consent; (2) 
justification (truth); or (3) privilege. 
This last defense of privilege was it- 
self divided into three categories: (1) 
absolute privilege; (2) qualified 
privilege; and (3) fair comment.’ If a 
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defendant proved his statement was 
absolutely privileged he was entitled, 
as a matter of law, to a directed ver- 
dict at the close of his case.* If the de- 
fendant asserted and proved a 
“qualified” privilege, the plaintiff 
had the burden of proving that the 
statement was made with “express 
malice.” “Express malice” differs 
from constitutional malice and is 
otherwise known as “malicious 
intent”; it is defined as “ill will, 
hostility, and/or evil intention to 
defame and injure.”® 


Cases change elements of libel 


The advent of the United States 
Supreme Court decisions has 
changed both the elements of libel 
which must be pled and proven, and 
the burden of proof. However, 
Florida law has not yet manifested all 
of the implications of these decisions. 

In New York Times v. Sullivan, the 
Court reversed a judgment against 
the New York Times and certain in- 
dividual defendants rendered 
against them by an Alabama trial 
court on the theory of libel per se. It 
held that because of the first and 
fourteenth amendments, a_ libel 
plaintiff has the burden of proving 
that a statement made against him 
was both false and that it was made 
with “actual malice’—defined as 
“knowledge that [a statement] was 
false or with reckless disregard of 
whether it was false or not.” This 
standard applies when the plaintiff is 
a public figure or public official and 
a media defendant is sued.'! 

The New York Times rule is now 
known as the rule of constitutional 
privilege. A plaintiff in a libel action, 
under the New York Times rule, first 
has the burden of proving actual 
malice or fault.!? Second, a plaintiff 
also has the burden of proving that 
the defendant is not constitutionally 
privileged, because the defendant 
published in reckless disregard of the 
truth. While this does not abolish the 
so-called “qualified privilege,” the 
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privilege is relegated to a back seat 
when dealing with a nonprivate 
plaintiff. Its significance is much less 
because the plaintiff has a higher 
threshold to cross in proving his case 
in chief. Absolute privilege, 
however, is still a total defense in all 
defamation actions. 

The Supreme Court decision in 
Gertz effected additional important 
changes in the law. The Supreme 
Court in Gertz concluded that the 
first amendment precluded the 
imposition of liability “without 
fault” in defamation actions.'? This 
ruling, without more, rendered 
obsolete the Florida law on libel per 
se. As indicated previously, libel per 
se is synonymous with strict liability 
insofar as it allows a jury to presume 
both malicious intent and damages. 
After Gertz, such presumptions can 
no longer be made—a plaintiff in a 
defamation case has the burden of 
pleading and proving all of the 
elements of defamation.'* A public 
figure or public official has the 
burden of proving “actual malice” on 
the part of a media defendant. A 
private person has the burden of 
proving only “fault,” as defined in 
Gertz. Under present Florida law, 


this standard is one of negligence.'> 
There are thus no longer any distinc- 
tions between an action per se and 
per quod, and such terminology 
should be discarded as both inac- 
curate and misleading: 
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[T]he per se/per quod distinction is no longer 
a viable one. The plaintiff must plead and 
prove injury from the alleged defamatory 
words, whether their defamatory meaning be 
obvious or not.!6 


Old rules of law die hard, and it is 
safe to say none has persisted longer 
than its actual demise, or been more 
deserving of an honorable rest, than 
libel per se.'7 The time has come, 
however, to put an end to an 
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antiquated distinction which has 
outlived its usefulness. 


1376 U.S. 254, 84 S.Ct.710, 11 L.Ed.2d 686 
(1964). 

2418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 
(1974). 

3Montgomery v. Knox, 23 Fla. 177, 3 
So.211, 213 (1887). See, e.g., Loeb  v. 
Geronemus, 66 So.2d 241 (Fla. 1953); Tip Top 
Grocery Co. v. Wellner, 135 Fla. 518, 186 
$o0.219 (1938); Harriss v. Metropolis Co., 118 
Fla. 825, 160 So. 205 (1935); McClellan v. 
L'Engle, 74 Fla. 581, 77 So. 270 (1917). 

4Layne v. Tribune Co., 108 Fla. 177, 146 So. 
234 (1933). Accord, Adams v. News-Journal 
Corp., 84 So. 549 (Fla. 1956); Hartley & 
Parker, Inc. v. Copelan, 51 So.2d 789 (Fla. 
1951); Metropolis Co. v. Croasdell, 145 Fla. 
455, 199 So. 568 (1941). 

5 See, note 4, supra. 

SMiami Herald Publishing Co. v. 
Brautigam, 127 So.2d 718, 722 (Fla. 3d 
D.C.A.), cert. den., 135 So.2d 741 (Fla. 1961), 
cert. den., 369 U.S. 821, 82 S.Ct. 828, 7 L.Ed.2d 


“Id. 

at 722. 

%Abraham v. Baldwin, 52 Fla. 151, 42 So. 
591 (1906); Lewis v. Evans, 406 So.2d 489, 492- 
493 (Fla. 2d D.C.A. 1981); Lundquist v. 
Alewine, 397 So.2d 1148, 1149 (Fla. lst D.C.A. 
1981); Axelrod v. Califano, 357 So.2d 1048, 
1050 (Fla. Ist D.C.A. 1978). 

!0New York Times v. Sullivan, 376 U.S. at 
279-80. 

"Curtis Publishing Co. v. Butts, 388 U.S. 
130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967) 
(public figures); Rosenblatt v. Baer, 383 U.S. 
75, 86 S.Ct. 669, 15 L.Ed.2d 597 (1966) (public 
official). 

'2New York Times v. Sullivan, 376 U.S. at 
279-80. 

'3Gertz v. Robert Welch, Inc., 418 U.S. at 
347. 

'4The only case in Florida actually coming 
to this conclusion is From v. Tallahassee 
Democrat, Inc., 400 So.2d 52, 57 (Fla. Ist 
D.C.A. 1981); pet. for rev. den. 412 So.2d 465 
(Fla. 1982). 

The Tribune Co. v. Levin, 426 So.2d 45 
(Fla. 2d D.C.A. 1982); Miami Herald v. Ane, 
423 So.2d 376 (Fla. 3d D.C.A. 1982). The issue 
has been certified as a matter of public im- 
portance to the Florida Supreme Court. 

'6Jacron Sales Co. v. Sindorf, 276 Md. 580, 
350 A.2d 688, 698 (Md. 1976). Other cases 
which have held that the terminology of libel 
per se must be discarded are Thomas H. 
Maloney & Sons, Inc. v. E.W. Scripps, Co., 43 
Ohio App. 2d 105, 334 N.E.2d 494 (Ct. App. 
Ohio 1974), cert. den., 423 U.S. 883, 96 S.Ct. 
151, 46 L.Ed.2d 111 (1975); Gobin v. Globe 
Publishing Co., 216 Kan. 223, 531 P.2d 76 (Kan. 
1975); Martin v. Griffin Television, Inc., 549 
P.2d 85 (Okla. 1976); Memphis Publishing Co. 
v. Nichols, 569 S.W.2d 412, 419 (Tenn. 1978). 

'’For a sampling of cases since Gertz which 
have continued to maintain the per se/per 
quod distinction, see Edward L. Nezelek, Inc. 
v. Sunbeam Television Corp., 413 So.2d 51 
(Fla. 3d D.C.A. 1982); Lewis v. Evans, 406 
So.2d 489 (Fla. 2d D.C.A. 1981); Owner's 
Adjustment Bureau, Inc. v. Ott, 402 So.2d 466 
(Fla. 3d D.C.A. 1981); Glynn v. City of 
Kissimmee, 383 So.2d 774 (Fla. 5th D.C.A. 
1980); Axelrod v. Califano, 357 So.2d 1048 
(Fla. lst D.C.A. 1978); Drennen v. Westing- 
house Electric Corp., 328 So.2d 52 (Fla. Ist 
D.C.A. 1976). 
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Acceptance of cert. in NLBB v. 
Transportation Management Corp.: 


Will the test for determining violations in 
mixed motive cases finally be resolved? 


Section 8(a)(3) of the Nati8nal 
Labor Relations Act' prohibits em- 
ployers from discriminating against 
employees in regard to hiring, 
tenure, or any other term or condi- 
tion of employment which encour- 
ages or discourages membership in a 
labor organization. This section’s 
history of enforcement is replete 
with cases where the evidence indi- 
cates both a legitimate business pur- 
pose for action taken against an em- 
ployee and an improper purpose re- 
lating to an employee's union affilia- 
tion. 

In these so-called “dual” or “mixed 
motive” cases the question turns on 
whether the employer's action oc- 
curred because of the union affilia- 
tion or because of some other 
legitimate factor;? however, dispute 
as to the evidentiary approach in 
making this determination has long 
existed. The Supreme Court’s recent 
acceptance of certiorari in NLRB v. 
Transportation Management Corp. 
hopefully will resolve which test is to 
be applied. 


“In-part” test 


For many years, the National 
Labor Relations Board applied what 
has been termed an “in-part” test to 
determine causation in dual or mixed 
motive cases. This test provided that, 
if action against an employee was 
motivated in-part because of his pro- 
tected activities, the action violated 
the Act irrespective of the existence 
of any legitimate business reason.‘ 
Essentially, the partial motivation 
test placed union activists in an al- 
most impregnable position once anti- 
union animus was established, im- 
munizing such union adherents 
against employer discipline for 
genuine offenses and denying em- 
ployers the opportunity to apply 
their own employment rules 
uniformly.5 


By Peter G. Kilgore 


As a result, numerous courts of ap- 

peal refused to enforce Board orders 
based on this test. Led by the First 
Circuit’s landmark case, NLRB v. 
Billen Shoe Co., Inc., 397 F.2d 801 
(1st Cir. 1968), the Board was urged 
to adopt a so-called “good cause/bad 
cause” approach in mixed motive 
Cases: 
When good cause . . . appear[s], the [Board's] 
burden .. . [is] not simply to discover some evi- 
dence of improper motive, but to find an 
affirmative and persuasive reason why the 
employer rejected the good cause and chose 
the bad one. Id., at 803.6 


“Shifting burden” test 


In an attempt to resolve the con- 
flict between the Board and various 
courts of appeal, as well as between 
the courts themselves, the Board re- 
considered its in-part test, in Wright 
Line, A Div. of Wright Line, Inc., 251 
NLRB 1083 (1980), based on two 
nonlabor Supreme Court decisions, 
Mt. Healthy School District v. Doyle, 
429 U.S. 274, 97 S.Ct. 568 (1977), and 
Village of Arlington Heights v. 
Metropolitan Housing Development 
Corp., 429 U.S. 252, 97 S.Ct. 555 
(1977). 

Both cases involved constitutional 
challenges to certain action taken by 
local governmental entities. In Mt. 
Healthy a former employee claimed 
that the School Board’s refusal to 
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renew his employment contract, due 
in substantial part to a letter he sent to 
a radio station complaining about the 
school’s dress code, violated his 
rights under the first and 14th 
amendments. Arlington Heights con- 
cerned a racial discrimination chal- 
lenge under the 14th amendment for 
a zoning board's denial of an appli- 
cation to rezone a parcel of land from 
a single to a multiple family dwelling 
classification so that units for low and 
moderate income residents could be 
built. Dual motives for the injurious 
action—one being legitimate, the 
other constitutionally proscribed— 
were asserted in each challenge. 
The Court noted that (1) rarely 
could it be determined that either a 
legislative or an administrative body 
enacted legislation or ruled on the 
basis of a single or even a primary 
purpose and (2) there were no con- 
stitutional guidelines allocating evi- 
dentiary burdens where’ mixed 
motives appeared as a predicate for 
the asserted constitutional violation. 
Therefore, in order to protect consti- 
tutional rights but not elevate a 
plaintiff to a better position than he 
would have occupied in the absence 
of the illegal motive, the Court for- 
mulated a “shifting burdens” test. 
Specifically, the plaintiff had to es- 
tablish first that his conduct was con- 
stitutionally protected. Then the 
plaintiff had to demonstrate that 
such conduct was a “substantial” or 
“motivating” factor in the adverse 
legislative or administrative decision. 
Once that had been shown, the 
burden shifted to the defendant to 
prove by a preponderance of the evi- 
dence that the same decision would 
have been reached even in the 
absence of the protected conduct.’ 
The Board adopted this constitu- 
tional test for all mixed motive cases 
under §§8(a)(1) and (3). Wright Line 
required the general counsel of the 
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NLRB to demonstrate a prima facie 
showing sufficient to support an in- 
ference that the employee's 
protected conduct was “a” but not 
necessarily “the” motivating factor in 
the employer's decision. Once that 
had been shown, the burden shifted 
to the employer to demonstrate by a 
preponderance of the evidence that 
the same action would have occurred 
even in the absence of the protected 
conduct. If the employer failed to 
meet that burden, a violation would 
be found. 

Although the Board claimed in 
Wright Line that the ultimate burden 
to prove a violation remained on the 
general counsel and that the burden 
imposed on the employer was 
nothing more than an affirmative de- 
fense, various courts recognized that 
the effect of this “shifting burden” 
test belied those assertions.* That is, 
if the employer either presented no 
or insufficient evidence in rebuttal, a 
violation would be found even 
though the general counsel’s 
evidence only needed to establish a 
prima facie inference of “a” dis- 
criminatory motive, not necessarily 
that the preponderance of the evi- 
dence indicated that the employer's 
illegal motive was the “but for” cause 
of the action taken against the 
employee. 

The Board’s labeling of the em- 
ployer’s evidentiary obligation as an 
“affirmative defense” was equally 
unpersuasive. As pointed out in 
Mullaney v. Wilbur, 421 U.S. 684, 706 
(1975), an affirmative defense 
involves situations where the 
defendant must prove a fact which 
bears no necessary relationship to an 
element of the complaint, i.e., the 
defense does not involve a dispute of 
the factual predicate to the charge 
but rather extenuating circumstances 
to prove justification. The ultimate 
burden of persuasion rests with the 
party who must convince the trier of 
fact at the conclusion of the hearing 
as to the determinative issue—here, 
the “real” or “but for” cause for the 
employer’s action. The court in 
NLRB wv. New York University Medi- 
cal Center summarized the problem: 


Under the Board’s Wright Line test, the 
General Counsel has to demonstrate only that 
the unlawful motive was a “motivating factor” 
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. .. not that the unlawful reason was the “but 
for” cause. If the unlawful “motivating factor” 
is shown and the employer fails to prove by a 
preponderance of the evidence that its inde- 
pendent lawful motive was the “but for” 
cause, then the Board would find . . . [a viola- 
tion.] This would be so despite the fact that 
two factors —neither outweighing the other— 
have been advanced as causes and the Board 
never determined the real one.'® 


Notwithstanding that potential re- 
sult, the adoption of the shifting bur- 
den test was deemed proper by the 
Board based upon three grounds: 
certain wording in §10(c) of the Act; 
the Supreme Court’s decision in 
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NLBB v. Great Dane Trailers, Inc., 
388 U.S. 26 (1967); and its belief that 
the constitutional test accommo- 
dated the legitimate competing 
interests inherent in dual motivation 
cases, thereby effectuating the pur- 
poses of the Act. While the test and 
bases have received mixed reaction, 
the scales tip against deference to the 
Board’s application of the test in 
mixed motive cases.!! 


Section 10(c) 


The Board in adopting the Mt. 
Healthy test relied initially on certain 
wording in Section 10(c) of the Act: 


No order of the Board shall require the re- 
instatement of any individual as an employee 
who has been suspended or discharged, or the 
payment to him of any backpay, if such indi- 
vidual was suspended or discharged for cause. 
(Emphasis added) 

Reliance on this portion of the statute 
is misplaced. 

As the Board admits, this language 
does not address the allocation of 
burdens to establish a violation. 
However, §10(c) provides in lan- 
guage preceding that relied upon by 
the Board: 


If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any 
person named in the complaint has engaged or 
is engaging in any unfair labor practice, then 
the Board shall state its findings of fact... . 
(Emphasis added) 

Later in the same section, the Board is 
further directed to dismiss any com- 
plaint when “upon the preponder- 
ance of the testimony taken” the 
Board “shall not be of the opinion” 
that an unfair labor practice was 
committed. Such language, which 
was not referenced in Wright Line, 
concerns evidentiary burdens and 
uncontestably requires that the 
burden ultimately rests with the 
general counsel to establish by a pre- 
ponderance of all of the evidence 
that a violation exists. Indeed, the 
Board’s own regulation!? and 
footnote in Wright Line"? repeat this 
clear mandate. The mandate also 
comports with Congress’ directive in 
§$7(c) of the Administrative Proce- 
dure Act that the “proponent of a[n] 
... order has the burden of proof.”!4 


When the statute is so clear on its 
face, one must ask why any need 
exists to look further.'5 The language 
quoted by the Board from §10(c) 
does not pertain to the burden in 
establishing violations, but to 
statutory limitations on the Board’s 
remedial discretion with respect to 
orders it may invoke once a violation 
has been found.'®§ See, NLRB v. 
Wright Line, supra at 904 n.8; 
H. Con. Rep. at 557-9, Leg. Hist. of 
LMRA (1947). However, even if the 
language should be construed as a 
qualification on the allocation of the 
burden of proof of a violation, it is 
still misapplied as to its scope in 
Wright Line. 

The statutory language quoted by 
the Board pertains to orders only in 
regard to two remedies, reinstate- 
ment or backpay, and then only 
where an employee has been sus- 
pended or discharged. However, §$8 
(a)(1) and (3), to which the Board’s 
test applies, are far broader. For 


example, §8(a)(3) proscribes all 
forms of discrimination in regard to 
any term or condition of employ- 
ment to encourage or discourage 
union membership. Among acts 
found to be discriminatory under 
8(a)(3), besides suspension or dis- 
charge, are transfer of employees 
from one job department or location 
to another, assignment of disagree- 
able tasks, denial of preferred job 
assignments, as well as making a 
plant physically less comfortable.!7 
The Board’s expansion of the shifting 
burden test to areas other than 
discharge and _ suspension goes 
beyond the very statutory wording 
being quoted in support and, at least 
to that extent, conflicts with the prior 
evidentiary burden language in 
§$10(c). 

Turning to the legislative history 
argument, the Board’s emphasis on 
certain remarks made by Senator 
Taft explaining the amendment of 
the language in §10(c) is similarly un- 
convincing. It is true, as the Board 
asserts, that Senator Taft stated: 


The original House provision was that .. . rein- 
statement [could not be ordered]. . . unless the 
weight of the evidence [which the House 
deemed equivalent to the preponderance of 
evidence test] showed [it was not] . .. for cause. 
In other words it was turned around so as to 
put the burden on the employee to show he 
was not discharged for cause. Under provision 
of the conference report, the employer has to 
make the proof.!8 


However, this isolated colloquy 
between Senators Taft and Pepper 
only indicates that Senator Taft 
construed the conference committee 
report to require the employer “to 
make the proof.” There is no explana- 
tion that this burden refers to the ulti- 
mate burden of persuasion or simply 
a burden of production.'9 In fact, the 
latter interpretation seems more 
plausible in light of Senator Taft’s 
later comment, not quoted by the 
Board, that “the Board will have to 
determine—as_ it always has— 
whether the discharge was for cause 
..and the preponderance of the evi- 
dence will determine that ques- 
tion.”2° 

Furthermore, as pointed out in the 
recent decision by the Second Circuit 
in NLRB v. New York University 
Medical Center, the Board has 
construed the legislative history of 
the 1947 Act out of its proper context. 
The Taft-Hartley Act sought to limit, 
not expand, the protections that had 
been afforded employees in the 
Wagner Act. It would, therefore, 
seem anomalous to suggest that the 


1947 Act afforded employees greater 
protection from discharge than they 
had in the Wagner Act. 

The Supreme Court has ruled that 
where no clearly expressed legisla- 
tive intent exists to the contrary, lan- 
guage in the statute, such as that 
contained in §10(c) placing the bur- 
den of proof on the Board, must be 
regarded as conclusive. Consumer 
Product Safety Comm'n. v. GTE Syl- 
vania, Inc., 447 U.S. 102, 108 (1980). 
That principle certainly appears to 
apply here. 


Great Dane 


The Board also supported the 
adoption of the shifting burden test 
on the Supreme Court’s decision in 
NLBB v. Great Dane Trailers, Inc., 
supra. Reference to this case is 
simply not on point. Great Dane con- 
cerned an issue whether under §8(a) 
(3) discriminatory intent to establish 
a violation could be assumed ir the 
absence of evidence indicating anti- 
union motivation solely on the basis 
of the type of action taken by the em- 
ployer. The Court held it could 
where an employer's overall con- 
duct, as applied to all employees, 
was so “inherently destructive of em- 


ployee interests protected under the 
Act” that no further proof was 
necessary to establish the violation. 
Under these circumstances the bur- 
den shifted to the employer to show 
that the adverse action was 
motivated by legitimate objectives 
since proof of that fact was most ac- 
cessible to the employer. 


Wright Line, however, did not con- 
cern an overall policy applicable to 
all employees or a policy “inherently 
destructive” of employee rights 
which, if unrebutted, would estab- 
lish a violation. Rather, it simply 
pertained to whether a discharge of a 
certain employee was, in fact, dis- 
criminatory. The Board admitted 
this act was not of the same type 
involved in Great Dane by stating 
that “[o]f course, the discharge of an 
employee, in and of itself, is not 
normally an inherently destructive 
act which would obviate the require- 
ment of showing an improper 
motive.” Id., at 1088. Indeed, the 
Court was careful to point out in 
Great Dane that normally for facially 
lawful conduct, such as discharge, 
actual proof by the general counsel 
of employer motivation for the act— 
in other words, the “but for” cause of 
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the discharge—was necessary. 

The cornerstone of the Supreme 
Court’s ruling was this “inherently 
destructive” factor which established 
a violation absent any explanation by 
the employer. Great Dane shifted the 
burden after the evidence, if unre- 
butted, established a violation under 
Section 8. In Wright Line, however, 
the shifting occurs before the general 
counsel's case necessarily establishes 
a violation. The burden in Wright 
Line requires the employer to prove 
that its legitimate motive was the 
“but for” cause of the adverse action 
or suffer an adverse decision even 
though the general counsel's 
evidence may not establish a 
violation after all evidence is taken. 

As pointed out by the Third 
Circuit, in Behring Int'l., Inc. v. 
NLRB,2?! Great Dane not 
concerned with the difference be- 
tween the burden of production and 
the burden of persuasion to establish 
a violation. Even the language from 
the decision quoted by the Board in 
Wright Line, supra at 1088, fails to 
indicate that the employer’s burden 
to “come forward with evidence” 
altered the ultimate statutory obliga- 
tion for the preponderance of the evi- 


Name 


dence to establish a violation. Since 
the employer in Great Dane did not 
come forward with any evidence of 
legitimate motives for the estab- 
lished discriminatory conduct, there 
was no need to address the issue in 
the context of a shifting burden 
analysis. Simply stated, this case is 
inapposite to the situation before the 
Board in Wright Line and does not 
support the test so adopted. 


Objectives of the Act 


The Board’s final argument is that 
adoption of the Mt. Healthy test ac- 
commodates competing interests in 
mixed motive cases, while also 
serving to effectuate the objectives 
of the Act, and alleviates the intoler- 
able confusion created by the “in- 
part” test. Wright Line, of course, has 
not alleviated confusion in this area 
but fostered continued debate 
among the reviewing courts to the 
point that the Supreme Court 
decided to resolve this long-standing 
issue. 

More important, however, is the 
Board’s incorrect assumption that 
adoption of the shifting burdens test 
effectuates the purposes of the Act. 
First, the Supreme Court was not 
faced with any restriction compar- 
able to the congressional directive in 
§10(c), thus allowing the Court to 
allocate the burden of proof as it 
deemed necessary to protect the con- 
stitutional rights involved in the case. 
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Secondly, the Court invoked this 
test while acknowledging the fact 
that lower courts normally refrain 
from reviewing the merits of legisla- 
tive or administrative decisions be- 
cause of the uncertainty of determin- 
ing their single or dominant purpose. 
That is not the case under the NLRA; 
indeed, the Board must not only de- 
termine whether the asserted mis- 
conduct occurred, but whether it ef- 
fectively occasioned the sanction 
imposed.?2 

Third, adoption of Mt. Healthy’s 
shifting burden theory undermines 
the admitted statutory obligation for 
the Board to prove a violation by a 
preponderance of the evidence. 
Under Wright Line, the general 
counsel must only make a prima facie 
showing sufficient to support an in- 
ference that protected conduct was a 
motivating factor, not that it in fact 
caused the alleged harm. 

Consequently, in light of this clear 
statutory obligation, the only burden 
which should be imposed on the em- 
ployer once the prima facie inference 
that an illegal motive is present is a 
“burden of production.” That is, the 
employer should be required to 
come forward with credible 
evidence to rebut or meet the general 
counsel's prima facie case.2> The 
imposition of this limited burden, 
however, should not shift to the em- 
ployer the burden of proving its 
legitimate motive as the “but for” 
cause of the adverse action. Rule 301 
of the Federal Rules of Evidence des- 
cribes the scope of this duty as the 
burden to meet the presumption, not 
a burden in the sense of the risk of 
nonpersuasion.*4 


Conclusion 


The struggle to apply the proper 
evidentiary test in mixed motive 
cases is as unsettled today under the 
Board’s Wright Line approach as it 
was under its earlier “in part” test. 
Application of Wright Line neither 
comports to the statutory mandate of 
§10(c) nor meets Congress’ objective 
to place the obligation to establish a 
violation solely on general 
counsel. Hopefully, acceptance of 
cert. by the Supreme Court in NLRB 
v. Transportation Management 
Corp. will finally resolve the 
checkered history of this perplexing 
issue. O 

'29 U.S.C. §158(a)(3) (1976). 

*Local 357, Int'l. Bd. of Teamsters v. 
NLRB, 365 U.S. 667, 675, 81 S.Ct. 835 (1961). 
3674 F.2d 130 (1st Cir. 1982), cert. granted, 


i 

: | 

| 


37211982), 

4See The Youngstown Osteopathic Hosp. 
Ass’n., 224 NLRB 574, 575 (1976). 

5 See NLRB v. Wilson Freight Co., 604 F.2d 
712 (1st Cir. 1979). 

®See also, NLRB v. Appletree Chevrolet, 
Inc., 608 F.2d 988, 993 (4th Cir. 1979); Midwest 
Regional Joint Bd., ACWA v. NLRB, 564 F.2d 
434, 440 (D.C. Cir. 1977). 

“In a case pending before the Supreme 
Court this term, Connick v. Myers, 654 F.2d 
719 (5th Cir.), cert. granted, __U.S.__, 102 
S.Ct. 1629 (1982), questions raised by the 
Court during oral argument indicate that the 
Court may reexamine or clarify the “shifting 
burden” test adopted in Mt. Healthy. For 
example, Justice Blackmun questioned 
whether the Mt. Healthy test was changed asa 
result of the Court’s later decision in Texas 
Dept. of Community Affairs v. Burdine, 450 
U.S. 248, 101 S.Ct. 1089 (1981). 

5See, NLRB v. New York Univ. Medical 
Center, __F.2d___, No. 82-4137, 25 DLR 
(BNA) D-1 (2d Cir. Jan. 21, 1983); Behring 
Int’l., Inc. v. NLRB, 675 F.2d 83 (3d Cir. 1982). 

9See McCormick, HANDBOOK OF THE LAW 
oF EvipENce §337 at 788 (2d ed. 1972); 9 
Wicmore, EvipENcE, §2485 at 283 and §2489 at 
300 (1981). 

Supra, n. 8. 

'! As of the date this article was written, five 
appellate courts appear to have adopted or ac- 
quiesced in the Board's entire Wright Line test. 
See Bore] Restaurant Corp. v. NLRB, 676 F.2d 
190 (6th Cir. 1982); NLRB v. Fixtures Mfg. 
Corp., 669 F.2d 547 (8th Cir. 1982); Zurn 
Indus., Inc. v. NLRB, 680 F.2d 68 (9th Cir. 
1982); Red Ball Motor Freight, Inc. v. NLRB, 
660 F.2d 626 (5th Cir. 1981); Peavey Co. v. 
NLRB, 648 F.2d 460 (7th Cir. 1981). Three ap- 
pellate courts specifically rejected it in part as 
to the “shifting” burden concept regarding the 
employer's burden of disproving a violation. 
See NLRB v. New York Univ. Medical Center, 
supra; Behring Int’l., Inc. v. NLRB, supra; 
NLRB v. Wright Line, A Div. of Wright Line, 
Inc., 662 F.2d 899 (Ist Cir. 1981). And one 
court appears to have rejected the entire Mt. 
Healthy test by continuing to apply the “good 
cause/bad cause” analysis. Burlington Indus., 
Inc. v. NLRB, —_F.2d__, No. 81-1758, 120 
DLR (BNA) D-1 (4th Cir. June 4, 1982). 

1229 CFR §101.10(b) states that the “Board's 
attorney has the burden of proof of violations 
of Section 8.” 

'SThe Board also stated in Wright Line, at 
1088, n. 11, that “this shifting burden does not 
undermine the established concept that the 
general counsel must establish [a violation] ... 
by a preponderence of the evidence.” 

45 U.S.C. §556(d) (1976). 

'5See Am. Tobacco Co. v. Patterson, 
—US.__, 102S.Ct. 1534 (1982); Richards v. 
United States, 369 U.S. 1, 82 S.Ct. 585 (1962). 

'6See NLRB v. Seven-up Bottling Co., 344 
U.S. 344, 73 S.Ct. 287 (1953), NLRB v. Wright 
Line, 662 F.2d at 901 (Ist Cir. 1981). 

"See Teledyne McCormick Selph, 246 
NLRB 766 (1979); St. Joseph Hosp. East, Inc., 
236 NLRB 1450 (1979); Lowery Trucking Co., 
200 NLRB 672 (1972); Carolina Mills, Inc., 64 
NLRB 200 (1945). 

1693 Conc. Rec. 6678, 2 Lec. Hist. 1595 
(1947). 

'9Numerous courts have found this 
legislative history language quoted by the 
Board inconclusive as to whether it indicates a 
congressional intent to shift the ultimate 
burden of proof. NLRB v. New York Univ. 
Medical Center, supra; Behring Int’l., Inc. v. 


NLRB, supra at 90 n. 6; NLRB v. Wright Line, 
supra at 904 n. 8. In fact, most courts that have 
adopted the Board’s Wright Line test have 
apparently done so without scrutiny of the 
burden-shifting issue in light of the statutory 
language and legislative remark quoted by the 
Board. Rather, they appear to have simply 
deferred to the Board’s construction of the 
statute. See Zurn Indus., Inc. v. NLRB, supra 
(no need to “fathom the Congressional intent; 
it is sufficient . . . if the history does not 
foreclose a legislative purpose to place on the 
employer the burden of proving the presence 
of a legitimate cause”); generally, see, Behring 
Int’l., Inc. v. NLRB, 675 F.2d at 90, n. 7. 

093 Conc. Rec. 6678, 2 Lec. Hist. at 1565, 
1595. 

21675 F.2d at 89-90. 


22See Local 357, Int'l. Bd. of Teamsters v. 
NLRB, 365 U.S. 667, 675 (1961); also see, 
NLRB v. Wright Line, 662 F.2d at 901. 

3 As set forth by the Supreme Court in an 
analogous situation under Title VII in Texas 
Department of Community Affairs v. Burdine: 
“is to rebut the presumption . . . by producing 
evidence . . . [of] a legitimate . . . reason. The 
defendant need not persuade the court that it 
was actually motivated by the proffered rea- 
sons. [citations omitted] It is sufficient if de- 
fendant’s evidence raises a genuine issue of 
fact... . If the defendant carries this burden of 
production, the presumption raised by the 
prima facie case is . .. rebutted... .” 101 S.Ct. 
at 1094, n. 7. 

*4Rule 301 of the FRE is applicable in Board 
proceedings. 29 CFR $102.39. 
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TAX LAW NOTES 


Select issues in the liquidation of 


personal service corporation partners 


Part Il 


Part I of this article examined the 
addition of Code §269A, pertaining 
to partnerships of personal service 
corporations (PSCs). The author 
concluded that §269A should play a 
minor role in the decision whether to 
liquidate an existing PSC partner; but 
that section, coupled with the pro- 
visions of TEFRA aligning the tax 
treatment of Keogh and corporate re- 
tirement benefit plans, will certainly 
impel some disincorporations, espe- 
cially within the format of PSC part- 
nerships. This part of the article re- 
views some of the major tax 
consequences of a decision to liqui- 
date the PSC partner. The tax results 
in this context are complicated by the 
interplay of the rules governing 
corporate liquidations with those 
which control the transfer of part- 
nership interests. 

As a general rule a corporation 
recognizes neither gain nor loss on 
complete liquidation.'- Exceptions 
obtain when the liquidating distribu- 
tion includes installment obliga- 
tions,? LIFO inventory,? recapture 
items,‘ or items with respect to which 
the assignment of income or tax 
benefit doctrines require recognition 
of gain by the liquidating corpora- 
tion. But what is the result when the 
only property distributed is the part- 
nership interest itself rather than the 
underlying partnership assets? 

Recognition issues arise when the 
partnership owns depreciable 
property with inherent recapture 
potential (so that distribution of the 
partnership interest is an indirect 
distribution of such assets). Sections 
1245 and 1250 both override the 
general nonrecognition rule of §336. 
These two ordinary income 
recapture provisions are triggered by 
the disposition of specifically desig- 
nated depreciable properties. Since a 
partnership interest is not subject to 
depreciation or ACRS allowances, 
neither §1245 nor §1250 should come 
into play when such an interest is dis- 
posed of in a liquidating distribution. 
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By Cass D. Vickers 


Unrealized receivables 


In connection with the sale or ex- 
change of a partnership interest, 
§751(a) characterizes that part of the 
gain attributable to the partnership's 
“unrealized receivables” and sub- 
stantially appreciated inventory 
items as ordinary income. This re- 
characterization is in contrast with 
the capital gain or loss treatment 
which ordinarily attends the sale or 
exchange of a partnership interest 
under §741. The effect of §751(a) is to 
treat the selling partner as having dis- 
posed of a proportionate share of the 
underlying partnership assets direct- 
ly. §751(c) defines “unrealized re- 
ceivables” to include for this purpose 
the ordinary income recapture 
potential in §1245 and §1250 
properties owned by the partner- 
ship. Therefore, if §751 is applicable 
to the distribution of a partnership 
interest in liquidation, that portion of 
the gain equal to the recapture 
amounts will be treated as ordinary 
income to the liquidating personal 
service corporation. 

The arguments militating against 
applying §751 in these circumstances 
are persuasive. First, the liquidating 
corporation is receiving for the part- 
nership interest which it distributes 
only its own stock. No real “ex- 
change” is effected. The process of 
complete liquidation is not a genuine 
exchange because the corporate 
entity is going out of existence. In 


fact, the enactment of §331(a), 
granting constructive exchange treat- 
ment to shareholders in a liquidating 
distribution, evinces a congressional 
understanding that the liquidation 
process does not constitute a true 
exchange. 

Secondly, §751 is applicable only 
where the transferor partner receives 
money or other property. The 
receipt by the personal service cor- 
poration of its own stock should not 
constitute the receipt of “property” 
for §751 purposes. The Service has, 
on at least one occasion, admitted 
that a liquidating corporation 
receives nothing in exchange for the 
distribution of its assets.> Finally, the 
invocation of §751 to reverse the 
general nonrecognition result speci- 
fied by §336 would be inappropriate 
because §751 is not a gain recognition 
provision. Rather, it merely charac- 
terizes recognized gain as ordinary 
rather than capital gain. 

Notwithstanding the appeal which 
these conclusions may have from the 
standpoint of logic and literalism, 
there is no specific authority on 
point. The literature does refer to an 
unpublished 1972 Technical Advice 
Memorandum in which the Service 
contends that the liquidating cor- 
poration should recognize ordinary 
gain as to the depreciation recapture 
amount, either under §§1245 or 1250, 
or under §751(a).® That position ap- 
parently stems from what the Service 
views as a loophole in the interlock of 
the recapture provisions with the 
basis step-up available to the distribu- 
tee shareholder under §743(b) if a 
§754 election is in effect at the part- 
nership level. The latter provisions 
permit the shareholder receiving the 
partnership interest from the liqui- 
dating corporation to step up the 
basis of his proportionate share of 
partnership property so that it match- 
es the basis of his partnership interest. 
That result is particularly 
troublesome to the Internal Revenue 
Service where the partnership owns 


§751 assets; income which the liqui- 
dating corporation would ordinarily 
have to recognize as ordinary income 
is eliminated at the price of a single 
capital gains tax at the shareholder 
level under $331. 

There is some doubt whether the 
§743 adjustment would be available 
in a corporate liquidation because it 
is conditioned upon the transfer of a 
partnership interest “by sale or ex- 
change or upon the death of a 
partner.”7 One author makes a con- 
vincing argument to the effect that 
the adjustment should be available 
since §743 focuses upon the tax con- 
sequences at the transferee partner 
level and that the constructive ex- 
change treatment given the share- 
holder in a §331 liquidation would 
qualify the transaction as an exchange 
to the transferee for §743 purposes, 
even though there is no exchange at 
the corporate end of the transaction.’ 

From a policy standpoint the disin- 
corporation of such _ partnership 
interests is a change in the form of 
doing business which TEFRA clearly 
intended to encourage. It seems 
unlikely, therefore, that the Service 
would raise the issue of depreciation 
recapture with personal service cor- 
porations liquidating in 1983 or 1984. 
Under the transitional rules in 
TEFRA §247 (no Code counterpart), 
personal service corporations liqui- 
dating in 1983 or 1984 will not recog- 
nize gain or loss on the distribution of 
unrealized receivables. Section 
247(b) defines unrealized receivables 
for this purpose by incorporating the 
§751(c) definition. Under the transi- 
tional rules the receivables take a 
zero basis in the distributee’s hands® 
so that “the income represented by 
unrealized receivables will retain its 
character as ordinary income and 
will be fully recognized by the 
distributee shareholder upon subse- 
quent collection or other dispo- 
sition.”!° 

Those comments in the Confer- 
ence Committee Report appear to be 
directed to unrealized receivables in 
the regular sense, that is receivables 
due for goods delivered or services 
rendered, and not for items simply 
defined as unrealized receivables in 
§751(c), such as the §1245 and §1250 
recapture potential. Nonetheless, the 
clear language of §247 would allow a 
liquidation under its transitional rules 
without recognition of gain to the 
liquidating corporation in respect of 
recapture items or other §751(c) 
unrealized receivables.!! 


Assignment of income, tax benefit 

In addition to the possibility of de- 
preciation recapture despite the 
general nonrecognition rule of §336, 
both the assignment of income!? and 
tax benefit doctrines may cause 
recognition in the liquidation. Until 
recently there was conflicting 
authority on the question whether the 
tax benefit rule could override §336. 
The Sixth Circuit in Tennessee- 
Carolina Transportation, Inc. v. 
Commissioner,'3 applied the tax 
benefit rule to require the recogni- 
tion of income by a liquidating cor- 
poration for previously expensed 
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supplies despite §336. But in the 
South Lake Farms case'* the Ninth 
Circuit gave effect to §336 over the 
Service's assertion that the tax benefit 
rule required recognition of gain. 
On March 7, 1983, the United 
States Supreme Court issued _ its 
opinion in the consolidated cases of 
Hillsborough National Bank v. Com- 
missioner (Case No. 81-485) and 
United States v. Bliss Dairy, Inc. 
(Case No. 81-930).!5 In the Bliss 
Dairy case the corporation had 
expensed the full cost of certain 
cattle feed in its taxable year ending 
June 30, 1973. A substantial portion 
of the feed was unconsumed at the 
end of the taxable year and was dis- 
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tributed to the shareholders in a §333 
liquidation, pursuant to a_ plan 
adopted two days after the close of 
the June 30, 1973, corporate tax year. 
The corporation relied on $336 as 
precluding the recognition of gain in 
the liquidation. The Commissioner 
asserted that the tax benefit rule 
applied, but the District Court for the 
District of Arizona and the Ninth 
Circuit Court of Appeals, relying on 
the South Lake Farms opinion, 
agreed with the taxpayer. 

The United States Supreme Court 
reversed the lower court's decision. 
The Court’s general holding is that 
unless a nonrecognition provision of 
the Code precludes its application, 
the tax benefit rule requires inclusion 
in income when later events are 
“fundamentally inconsistent with the 
premise upon which the deduction 
was initially based.” Analogizing 
the liquidating distribution of the 
cattle feed to a personal consumption 
of previously expensed business 
property, the Court concluded that 
the liquidating distribution was in- 
consistent with the prior deduction 
and that nothing about the legisla- 
tive history of §336 suggested that 
this section should permit a liqui- 
dating corporation to avoid the tax 
benefit rule. 


Investment tax credit 


Another potential income recogni- 
tion problem for the liquidating 
corporation is found in the prospect 
of investment tax credit (ITC) re- 
capture resulting from the distribu- 
tion of the partnership interest. The 
Regulations call for a recapture of the 
credit on partnership property by a 
partner if the partner's “proportion- 
ate interest in the general profits of 
the partnership (or in the particular 
item of property) is reduced (for 
example, by a sale, by a change in the 
partnership agreement, or by the ad- 
mission of a new partner) below the 
percentage specified in subdivision 
(ii) of this subparagraph. . . .”!7 The 
specified percentage is 66-2/3 
percent of the partner's proportionate 
interest in profits or in the particular 
item of property for the year in 
which the property was placed in 
service. Since the complete liquida- 
tion and transfer of the personal 
service corporation’s partnership 
interest will wholly eliminate the cor- 
poration’s interest in profits and in 
partnership property, a literal 
application of the §47 Regulations 
would result in the recapture of the 
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credit by the liquidating corporate 
partner. 

The Regulations interpreting the 
§47(b) exception for mere changes in 
the form of doing business do not 
appear to cover §331 or §333 liqui- 
dations, even though as a practical 
matter the disincorporation of the 
partnership interest is such a 
change.'® In PLR 8305017 (Oct. 28, 
1982), the Service determined that a 
personal service corporation partner 
would not have to contend with ITC 
recapture in such a liquidation, even 
though the “mere change in form” re- 
quirements could not be satisfied. 
The Service's rationale for that con- 
clusion is that the ITC property is 
owned by the partnership rather than 
by the corporate partner directly 
and, therefore, that the liquidating 
service corporation did not dispose 
of any §38 property within the 
meaning of §47(a)(1). 

It is noteworthy that the letter 
ruling does not discuss the provisions 
of Regs. $1.47-6(a) (2), dealing witha 
reduction below two-thirds of a 


partner's interest in profits or ITC 
property. In view of the ruling, the 
Service's distaste for partnerships of 
personal service corporations, and 
Congress’ plain desire to provide 
incentives for the liquidation of 
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PSCs, it is unlikely that the Service 
will assert investment tax credit 
recapture against any liquidating 
corporation which goes out of 
existence in 1983 or 1984. 


Recognition of gain 


At the shareholder level, a §333 
one-month liquidation will result in 
the recognition of gain by the dis- 
tributing shareholder to the extent of 
his ratable share of accumulated 
earnings and profits, as ordinary divi- 
dend income, and if the gain exceeds 
his ratable share of earnings and 
profits then as capital gain to the 
extent the distributed assets consist 
of money or stock or securities ac- 
quired after 1953.'9 In the typical 
PSC partnership liquidation, the 
shareholder's ratable share of 
accumulated E & P will be 100 
percent and no cash or securities will 
be distributed. The shareholder will 
take a basis in the distributed 
partnership interest equal to his basis 
in the stock of the personal service 
corporation, reduced by the amount 
of any cash distributed and increased 
by the amount of any gain recognized 
in the liquidation.2° Where the per- 
sonal service corporation has ac- 
cumulated earnings and profits, and 
no cash distribution is involved, the 
shareholder will take his corpora- 
tion’s basis in the partnership interest, 
increased by the dividend gain which 
he recognized pursuant to 
§333(e) (1). 

In a §331 liquidation by contrast, 
the shareholder will recognize gain 
under §1001(c) to the full extent of 
the difference between the amount 
realized and his adjusted basis in the 
stock. Because §331l(a) treats the 
transaction as a constructive ex- 
change for the stock, the gain will be 
capital unless the stock was not a 
capital asset in the shareholder's 
hands.?! In return for the full recog- 
nition of gain, the shareholder will 
take a basis in the assets distributed to 
him equal to their fair market value at 
the time of distribution under 
§334(a). Thus, in the typical personal 
service corporation partnership liqui- 
dation, the individual can disincor- 
porate his partnership interest and re- 
ceive a fully stepped-up basis in his 
partnership interest at the cost of a 
capital gains tax on the difference be- 
tween fair market value of his 


partnership interest and his stock 
basis (assuming complete nonrecog- 
nition at the corporate level under 
form of liquidation 


§336). This 


should certainly be considered, even 
though gain must be recognized’ in 
full, when the tax bite at capital gains 
rates on a 331 liquidation will ap- 
proximate the tax cost of a §333 liqui- 
dation. In this respect, a §331 liqui- 
dation may present some issue as to 
the valuation of the partnership 
interest at the time of liquidation. 
Neither the partnership agreement 
nor capital accounts will necessarily 
state or reflect a fair market value. 


When a partnership is terminated 


Where all or a substantial number 
of the partners have incorporated in- 
dividually, one of the obvious 
dangers in the liquidation of those 
individual personal service corpo- 
rations is a termination of the partner- 
ship. Section 708(b)(1)(B) provides 
that a partnership will be terminated 
if, within any 12-month period, there 
is a sale or exchange of 50 percent or 
more of the total interest in partner- 
ship capital or profits. As with §751 
and §$743(b), there is some question 
whether $708(b)(1)(B) and §706(c), 
dealing with the closing of the part- 
nership year, apply to liquidating 
distributions of partnership interests 
because it is not at all clear that such 
distributions constitute an “ex- 
change.” The Service has taken the 
position that the tax-free incorpora- 
tion of a partnership interest under 
§351 is a sale or exchange for pur- 
poses of §708(b) (1) (B).2? If the liqui- 
dating distribution of those part- 
nership interests are treated as ex- 
changes that terminate the partnership 
under §708(b)(1)(B), the partner- 
ship’s tax year will close with respect 
to all partners and the distributive 
share of the §702 items would then be 
booked by each partner as of the date 
of termination.” 

Along the same lines, §706(c) (2)(A) 
closes the taxable year of a partner- 
ship with respect to a partner who 
sells or exchanges his entire interest in 
a partnership and in such cases re- 
quires the partner to take into ac- 
count his distributive share of the 
$702 items for the portion of the part- 
nership year ending on that date. If 
the liquidating distribution of the 
partnership interest by the personal 
service corporation is an exchange 
within this provision, the partnership 
tax year will close as to the 
liquidating corporate partner even if 
the partnership is not terminated 
under §708(b)(1)(B). 

One of the principal advantages of 
incorporating a partnership interest 
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is the deferral of income available as 
a result of selecting a corporate fiscal 
year, a privilege available to all 
corporations (other than S corpora- 
tions covered by the Subchapter S 
Revision Act of 1982). Section 706(a) 
requires the partner to include in 
income for that partner's taxable year 
his distributive share of income and 
other partnership items from any 
taxable year of the partnership 
ending within or with the partner’s 
tax year. Accordingly, if a partner- 
ship is on a calendar year, the selec- 
tion of a November 30 fiscal year by 
a corporate partner will result in 
income deferral by the partner of 11 
months. For example, the corpora- 
tion’s share of 1982 partnership in- 
come will be returnable for the 
corporate partner’s fiscal year ending 
November 30, 1983. 

When the personal service corpo- 
ration is liquidated and the 
partnership interest returned to the 
individual, a bunching of income 
may result. If, for example, in the 
illustration given above, the personal 
service corporation liquidated on 
February 1, 1983, the corporation's 
final tax year and return for the 
period December 1, 1982, through 
January 31, 1983, will include the 
partner's distributive share of part- 
nership income for all of calendar 
year 1982. In addition, the individual 
will be a partner for 11 months of 
calendar year 1983 and will report 
individually his share of partnership 
income for that period. Asa result, 23 
months of income will be bunched 
into those two returns and taxed in 
1983. 


Other considerations 


There are a host of additional con- 
siderations to be addressed in liqui- 
dating a personal service corpora- 
tion which is operating within a part- 
nership. If a qualified corporate re- 
tirement plan is in existence, the 
accrued benefits must be dealt with 
in some fashion. The most likely 
handling of such accounts would be a 
tax-free rollover to a Keogh plan 
under §402(a)(5)(D)(i) (1). One com- 
mentator®! suggests that if the per- 
sonal service corporation is not liqui- 
dated until 1984, the corporate plan 
accounts may be maintained intact 
because the parity rules of TEFRA 
harmonizing corporate and_ self- 
employed retirement benefits will 
take effect in that year. Whether 
those corporate plan account 
balances could be commingled with 


Keogh accounts is problematical, 
however. Yet the segregation of 
those account balances may present 
unnecessary accounting duties and 
expenses. 

Beyond the tax issues, liquidation 
of a personal service corporation 
requires attention to the details of 
state dissolution laws. Florida law, 
for example, requires that notice of 
intent to dissolve be given all credi- 
tors of and claimants against the cor- 
poration and that articles of 
dissolution be filed with the Secre- 
tary of State’s office.2> Corporate 
income tax returns, at both the state 
and federal level, will have to be filed 
for the final tax year. And a variety of 
more mundane problems must be 
handled such as the transfer to the 
shareholder of any corporate assets 
other than the partnership interest 
and the changing of letterhead, 
directory listings, and business cards 
to delete all reference to the partner 
as doing business in corporate form. 
Clearly, the incorporated partner 
who has decided to liquidate will 
have to devote some time and money 
to the process of extracting his 
business interest from the service 
corporation which he formed 
with such ease. 

(After this article was written, 
Treasury published proposed 
regulations (Federal Register, March 
31, 1983) on the subject. Those pro- 
posed regulations appear at 
paragraph 8977 of the 1983 Standard 
Federal Reports.) O 


'L.R.C. §336(a). 

21.R.C. §336(a) excepts the disposition of 
installment obligations under §453B. 

§336(b). 

4].R.C. §1250(a), for example, calls for gain 
recognition “notwithstanding any other pro- 
vision of this subtitle.” 

5 South Lake Farms, Inc. v. Commissioner, 
36 T.C. 1027 (1961), aff'd 324 F.2d 837 (9th Cir. 
1963). 

6The Technical Advice Memorandum is 
described in M. Cowan, Partnerships - 
Taxable Income and Distributive Shares at A- 
26 to A-27 (Tax Ment. No. 282, 1973), now 
under the same title by Ament, Grasso, 
Schwartz and Russ at A-32 (Tax Mont. No. 
282-2nd, 1982), and in McKee, Nelson & 
Whitmire, Federal Taxation of Partnerships 
and Partners, Vol. 2 §15.07[2] (1977), and in 
Fuchs, Partnerships of Professional 
Corporations ((PPCs): Allocation of Income 
and Liquidations after TEFRA (Tax Ment. 
Memo. 83-5, Part 1, March 7, 1983). This last 
article includes an excellent discussion of 
partnership PSC liquidations. 

“The Service apparently will not rule on the 
availability of the §743(b) adjustment where a 
partnership interest is distributed in a 
corporate liquidation to which §336_ is 
applicable. PLR 8027117 (April 14, 1980). 
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5Jones, Can a Corporate Liquidating 
Distribution of a Partnership Interest Avoid 
Recognizing Gain?, 56 J. Tax. 222, 225-26 
(April 1982). 

§247(a) (4). 

!0Conr. Como. Ret., Aug. 17, 1982. 

"The title and legislative history of §247 
appears to limit its operation to elective one- 
month liquidations pursuant to §333. Only 
subsection (a)(1) of §247 mentions §333, 
allowing a liquidation thereunder without 
regard to whether the corporation is 
collapsible. One must wonder why the disin- 
corporation relief provisions are written and 
explained only in terms of a §333 liquidation. It 
is curious that special treatment would be ac- 
corded the distribution of unrealized 
receivables and assurances given against the 
recharacterization of gain to the shareholders 
as ordinary income under §341 only for a §333 
liquidation, a partial recognition provision, 
without making similar allowances for a 
liquidation under §331, a complete recogni- 
tion provision. It is true that the shareholder's 
gain in a §333 liquidation will be treated as 
ordinary income to the extent of his ratable 
share of accumulated earnings and profits 
where in a $331 liquidation the shareholder's 
gain will ordinarily be capital. But when one 
considers that the overriding intent was to en- 
courage the liquidation of personal service 
corporations the reasons for the disparate 
treatment are not evident. The liquidating cor- 
poration will not ordinarily be distributing 
unrealized receivables anyway, but merely 
retransferring to the shareholder the partner- 
ship interest which was originally 
incorporated. In those instances where un- 
realized receivables are distributed in the 
liquidation, it would be simple enough to 
require the recognition of ordinary income 
from the disposition or collection of such 
receivables by the distributee shareholder in 
both the §331 and §333 forms of liquidation. 
The alternative is to subject personal service 
corporations liquidating under §331 to 
possible attack as collapsible corporations 
and, where unrealized receivables are 
involved, to the Service's assertion that the 
corporation must recognize income in the 
liquidation under §751 on the unrealized 
receivables attributable to the partnership 
interest distributed. 

"The Technical Advice Memorandum 
described above, n.6, reportedly cites 
Williamson v. U.S., 292 F.2d 524 (Ct. Cls. 
1961). That case did not involve the distribu- 
tion of a partnership interest, however, but of 
zero basis receivables representing earned 
income of the cash basis liquidating 
corporation. 

13582 F.2d 378 (6th Cir. 1978) cert. den., 440 
U.S. 909 (1979). 

“Supra, n. 5. 

55] U.S.L.W. 4259 (March 8, 1983). 

'6ITd. at 4262. 

Regs. 1.47-6(a)(2)(i). 

'’Regs. 1.47-3(f)(1) (ii). 

'9TR.C. §333(e). The discussion deals only 
with noncorporate shareholders. 

§334(c). 

2! Despite 331(a) where a personal holding 
company is liquidated, its shareholders are 
treated as receiving dividends to the extent of 
the corporation’s undistributed personal 
holding company income under I.R.C. §§541 
et. seq. 

Rev. Rul. 81-38, 1981-1 C.B. 386. 

23]. R.C. §706(c)(1). 

*4Fuchs, supra, n. 6. 

Fa. Stat. §§607.254 and 607.261. 
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Ny Attorneys’ Title Insurance Fund 


ATS acquires Sarasota title operation 


Attorneys’ Title Services, Inc., The Fund’s title 
information subsidiary, acquired Record Title 
Company of Sarasota as its 16th branch office.This 
brings the total of number of counties served by 
ATS and its seven affiliated facilities to 37. 
Founded by Sarasota County attorneys, Record 
Title Company has been in operation since 1957. 
John O. Radcliff is Manager. 

Computerization of ATS-Sarasota County 
Branch records has been announced, which means 
that the title information records for sixteen 
counties will be on computer. ATS serves most 
major metropolitan areas in Florida. 


FLCU reports assets 


A. Duane Bergstrom, President of the statewide 
Florida Legal Credit Union, reported FLCU assets 
of $272,511 for the year ending December, 1982. 
Since 1980, the FLCU has loaned some $350,000. 
The Fund provides office space and support for the 
credit union until it can become self-supporting. 

Jointly created in 1979 by the Orange and 
Seminole County Bar Associations and The Fund, 
the credit union serves all Florida Bar members, 
their employees and families. To open an account, 
contact Manager Brenda Burton at (305) 841-6710. 
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Staffer assumes Bar leadership post 


Walter R. Beales, III, Vice- 
President, will assume the 
office of Chairman on July 
1, 1983, for The Florida 
Bar’s largest specialty divis- 
ion — the Real Property, 
Probate and Trust Law 
Section. He was installed 

as Chairman at The Bar’s 
annual meeting. Beales, who 
has served on the govern- 
ing Executive Council of 

the Section since 1977, will be responsible for its 
extensive educational, legislative and publications 

programs during the 1983-84 Bar year. Beales is a 

1969 graduate of the Walter F. George School of 

Law, Mercer University and has been with The 

Fund since 1972. 


ATS-Lake county manager named 


Attorneys’ Title Services, 
Inc. has hired Tampa native 
Rebecca W. Cape as Manager 
of its Lake County Branch. 
Mrs. Cape joined ATS in 
1973 and has worked in 
almost every facet of a title 
information facility, most 
recently as an abstracter for 
ATS-Tampa Bay, and as a 
supervisor of the Data Entry 
Department. ATS-Lake 
County serves Lake, Marion ao 
and Sumter Counties from 
offices in Tavares. Cape 


The Fund is the ONLY title insurer which uses a 
portion of its income to constantly promote the 
use of real property attorneys among the public, 
lenders and real estate brokers. 


By the staff of 
Attorneys’ Title Insurance Fund 
P.O. Box 2671, Orlando, Florida 32802 (Adv.) 
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ADMINISTRATIVE LAW 


The sunshine 


On its face, Florida’s government- 
in-the sunshine law,! declaring that 
“all meetings of any board or com- 
missions at which official acts are to 
be taken” shall be open meetings, 
appears clear: city or county com- 
missions, school boards, state-level 
commissions, boards of special dis- 
tricts, and the like, must all conduct 
their meetings in the open to protect 
the public’s right to know. Indeed, 
the Florida Supreme Court has inter- 
preted the law to cover any collegial 
body “subject to the dominion and 
control of the legislature.”? 

It is obvious, however, that real 
decision-making very often does not 
occur at one of these formal meet- 
ings. Matters due to be considered by 
a governing body may well be dis- 
cussed, and essentially determined 
beforehand, by the board or com- 
mission members, by staff appointed 
to research specific issues or by 
special committees formed to give 
in-depth review to an issue in order to 
advise the board in its final decision. 
In each of these instances, the offi- 
cial decision at the board meeting 
may be merely the formal acceptance 
or ratification of a decision already 
made. 

Consequently, the point in the 
decision-making process at which 
the public’s presence may affect the 
outcome, or at which the public can 
really be informed about the nature 
of a decision and about options con- 
sidered and discarded (and why) 
occurs before the formal meeting. 
Recognizing this, the earliest cases 
construing the sunshine law empha- 
size that the strong policy of open- 
ness in government requires that the 
entire decision-making process, and 
not merely the formal “ceremonial 
acceptance” of decisions, be open to 
the public. Hence, these early cases 
made it clear that once it is estab- 
lished that a collegial body is covered 
by the sunshine law, any gathering of 
its members, formal or informal, 
whether a quorum is present or not, is 
required to be conducted as an open 
meeting.? 

However, it is still not entirely 


law and advisory committees 
By Frank Vickory 


clear to what extent the law covers 
collegial entities which are not the 
final decision makers, but which are, 
in fact, an integral part of the 
decision-making process. The courts 
are still grappling with the question 
of where to draw the line in 
determining which collegial gather- 
ings, at what level, and with what de- 
gree of influence over final decisions, 
are subject to the openness require- 
ment. 

Recently, the First District Court 
of Appeal had occasion to draw this 
line in Marston et al. v. Wood et al.4 
This decision provides little guidance 
for deciding future cases, both be- 
cause of the court's faulty assump- 
tions concerning the importance of 
the early stages of decision-making 
and because the criteria utilized by 
the court to reach a determination as 
to the law’s coverage of an entity 
cannot withstand careful analysis. 

Marston concerned the search for a 
new dean of the University of 
Florida College of Law, occasioned 
by the resignation of Dean Joseph 
Julin in March 1980. A university's 
statutory authority to select academic 
deans is carried out by the university 
president.5 The president routinely 
makes such appointments by giving 
consideration to the opinion of the 
faculty of the appropriate college. 
Search screen committees 
elected by the faculty are used at the 
University of Florida to select every 
college dean, and President Robert 
Marston had never selected a dean of 
any college who was not 
recommended to him by a search 


THE FLORIDA BAR JOURNAL/JUNE 1983 


committee.® In accordance with this 
procedure, a search and screen com- 
mittee was elected by the college of 
law faculty to assist in the selection 
and appointment of a new dean. The 
committee consisted of seven faculty 
members and lawyer Chesterfield 
Smith as voting members and two 
nonvoting student members.7 

The committee was instructed to 
seek candidates for the position, 
screen them, and ultimately to sub- 
mit a small list of names to the presi- 
dent for his consideration in making 
the appointment.’ Shortly after its 
formation, the committee had re- 
ceived approximately 40 applications 
for the position of dean. The com- 
mittee then narrowed this number 
down to six candidates who were in- 
vited to interview on campus. The 
credentials of these six candidates 
were submitted to the college facul- 
ty, which declined to recommend 
any of the six to President Marston. 
Accordingly, the committee con- 
tinued to search for, and continued to 
eliminate candidates. Ultimately, 
four candidates (three of whom were 
recommended by the committee and 
one of whom was recommended by 
the faculty on its own initiative) were 
submitted to the president as being 
excellent choices for dean.® Ulti- 
mately, one of these candidates was 
chosen as dean. The First District 
Court of Appeal held that neither the 
search and screen committee nor the 
college of law faculty is a “board” or 
“commission” subject to the sunshine 
law.!° 

The Marston decision was, of 
course, not the first decision to 
consider the applicability of the 
sunshine law to an advisory commit- 
tee appointed to make recommenda- 
tions to the appointing authority. The 
Florida Supreme Court, in Town of 
Palm Beach v. Gradison,"' considered 
the issue in a case wherein the Town 
Council of Palm Beach appointed an 
ad hoc citizen’s advisory committee 
to meet witha planning firm retained 
to draw up a plan to revise local 
zoning ordinances and to guide the 
firm in drawing up an acceptable 
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plan. At a full public meeting, the 
plan as drafted by the firm under the 
committee’s guidance was adopted. 
Although this meeting complied with 
the sunshine law, the court held the 
council's action invalid because part 
of the drafting of the plan influ- 
enced by the input of the citizen's 
committee was conducted outside 
the public’s view. This decision was 
based upon the public policy 
furthered by a broad application of 
the sunshine law: 

One purpose of the government in the sun- 
shine law was to prevent at nonpublic 
meetings the crystallization of secret deci- 
sions to a point just short of ceremonial ac- 
ceptance. Rarely could there be any purpose 
to a nonpublic premeeting conference except 
to conduct some part of the decisional process 
behind closed doors. The statute should be 
construed so as to frustrate all evasive devices. 
This can be accomplished only by embracing 
the collective inquiry and discussion stages 
within the terms of the statute, as long as such 
inquiry and discussion is conducted by any 
committee or other authority appointed and 
established by a governmental agency, and 
relates to any matter on which foreseeable 
action will be taken.!” 

Hence, the fact that a committee 
has been delegated a substantial part 
of the deliberation and decision- 
making brings it within the purview 
of the sunshine law. 

That Town of Palm Beach turned 
on such public policy considerations 
is decisive, for, it will be noted, the 
advisory committee in that case was 
appointed by atown council, itself an 
entity clearly covered by the law. It, 
therefore, became, as the Supreme 
Court labeled it, the “alter-ego” of 
the council. However, it later 
became clear, at least in the Third 
District, that the coverage vel non of 
the appointing authority is not de- 
terminative of the question whether 
an advisory committee is covered by 
the law. Rather, its place in the 
decision-making process determined 
coverage. 

In Krause v. Reno, the Third 
District Court of Appeal considered 
whether a search and screen com- 
mittee appointed by the city 
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the Florida State University 
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manager of Miami to assist him in the 
selection of a new police chief for the 
city was covered by the sunshine law. 
Unlike in Town of Palm Beach, of 
course, the city manager, as a single 
individual, was not himself covered 
by the act. Nevertheless, the court 
found the office of city manager to 
be an “agency” capable of creating a 
board or commission subject to the 
law. The court stated: 

... the citizen’s group undertook an elimina- 
tion process to narrow down to a select few 
those applicants whom the City Manager 
publicly announced he would consider for 
police chief. Although the Manager was not 
technically bound to appoint the police chief 
from the applicants submitted by the ad- 
visory group, his announced intention was to 
do so, and in fact, he did. Thus, in this case, the 
advisory group was an integral part of the 
decision-making process. In our opinion, once 
the City Manager utilized the advisory group 
to assist him, he created a board as that term is 
contemplated by Section 286.011. 


In our opinion, it is the fact of the board, not 
the source of the board, taking official acts 
which are subject to the Legislature’s “domin- 
ion and control” which is determinative.'4 

As can be seen from the court’s de- 
scription of the committee’s function 
in Krause, the purpose of the search 
committee involved in Marston was 
precisely the same. However, the 
First District in Marston attempted to 
distinguish the cases on two bases: 
first, the faculty was, in essence, 
“staff” of President Marston, while in 
Krause, the committee was com- 
posed primarily of lay persons, and 
second, the faculty committee was 
too remote from the decision-making 
process.!5 

Regarding the so-called “staff ex- 
ception” to the sunshine law,'® the 
First District determined that the 
faculty search and screen committee, 
due to the members’ academic 
experience and knowledge, was 
uniquely suited to assist the decision- 
making by narrowing down the pool 
of applicants for the deanship. 
Therefore, the court reasoned, the 
faculty committee was engaged in a 
“proper function of staff” utilizing its 
individual and collective expertise to 
perform a complex task.'? The 
rationale for this “staff exception” is 
the impracticality of labeling as a 
meeting for sunshine law purposes 
any contact by board or commission 
members with their staff during 
deliberations. Were this the case, 
reasoned the court, “the value of staff 
expertise would be lost and the intel- 
ligent use of employees would be 
crippled.” 

The court apparently sees the fact 
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that most (but not all) members of 
the dean search and screen commit- 
tee were “staff” as compelling a re- 
sult different from that reached by 
the Third District in Krause, wherein 
most search and screen committee 
members (but not all) were lay per- 
sons. It is difficult to understand the 
basis for this distinction or why a 
change in the composition of an ad- 
visory committee ought to affect the 
application of the sunshine law. A 
committee’s effect upon the 
decision-making process will be no 
more or less essential or decisive to 
the outcome if there are more or 
fewer “staff” as opposed to lay 
members. The public’s interest in the 
business of the committee arises by 
virtue of the role with which it is en- 
trusted and public access to its pro- 
ceedings should not depend upon 
whether more or fewer of its mem- 
bers happen to be public employees. 
Indeed, an argument could be ad- 
vanced perhaps that because the 
committee in Marston was com- 
posed primarily of persons on the 
public payroll, the public’s interest is 
even greater, not less, in the conduct 
of that committee than in Krause. 

The First District further con- 
cluded that the committee’s part in 
the selection of the dean was “much 
too remote from the ultimate 
decision-maker to be considered as 
formulating policy or crystallizing 
any part of the decision-making 
process.”!® The committee was “sole- 
ly advisory”? and again distinguish- 
able from Krause, since it reported to 
the faculty which later made the ulti- 
mate recommendations to the presi- 
dent, whereas in Krause the commit- 
tee reported directly to the 
appointing authority.?! 

The court’s conclusion regarding 
the search and screen committee’s 
“remoteness” ignores the importance 
of the fact that the committee was the 
ultimate decision-maker regarding 
which candidates would be 
eliminated from consideration. As 
noted by Judge Wigginton in his 
dissent: 

Conversely—and this point cannot be over- 
stated—the committee decided which appli- 
cants would not be considered for the dean's 
job. The committee’s screening process 
eliminated the vast majority of candidates 
from being considered by President Marston. 

The majority opinion’s characterization of 
this decision-making as “merely a winnowing 
process” unfairly minimizes the role the 
committee played. I think it plain that if the 
university's decision of who[m] to hire as dean 
may be covered by the Sunshine Law, then the 
decision on who[m] not to hire must be 
covered, too.22 


Were candidates eliminated 
because of their race, sex, or personal 
biases of committee members rather 
than based on their qualifications to 
be dean? If so, public scrutiny of the 
committee’s deliberations would en- 
hance the selection process itself. If 
not, the public can have confidence 
that the process is working effective- 
ly and yielding the best qualified 
persons in important positions. 

Additionally, simply because the 
committee is characterized as “ad- 
visory” does not obscure its vital 
place in the deliberative process, any 
more than did the “advisory” status 
of the committees in Town of Palm 
Beach or Krause. The dean search 
and screen committee was not a 
conduit through which applications 
were directed to the president, nor 
was it a mere fact-finding commit- 
tee. As noted above, the president 
had never appointed a dean not 
recommended to him by a college 
search and screen committee. 

Finally, it should be noted that the 
legislature has specifically exempted 
certain activities of search and screen 
committees for chancellor of the 
state’s university system?? and for 
university presidents.*4 By doing so, 
the legislature seems to have 
assumed that the committees would 
otherwise be open. Therefore, if that 
is so, the legislature must have as- 
sumed that such committees are 
“boards” or “commissions” of “state 
agencies” to which the sunshine law, 
by its terms, applies. 

In his dissent, Judge Wigginton 
suggests that the court “avoid the ap- 
pearance of establishing public 
policy rather than interpreting it.” 
In order to do this, courts faced in the 
future with cases similar to Marston 
should decide them based on an ad- 
visory committee’s function and re- 
lationship to governmental decision- 
making, rather than on technical 
consideration of their “staff” 
composition or designation as 
“advisory.” O 


'FLa. Stat. §286.011(1) (1981). 

2City of Miami Beach v. Berns, 245 So.2d 
38, 40 (Fla. 1971). 

8City of Miami Beach v. Berns, supra; 
Board of Public Instruction of Broward 
County v. Doran, 224 So.2d 693 (Fla. 1969); 
Times Publishing Co. v. Williams, 222 So.2d 
470 (Fla. 2nd D.C.A. 1969). 

'425 So.2d 582 (Fla. Ist D.C.A. 1982). 

°FLa. Stat. §240.202 (1981). 

6425 So.2d at 583. 


Td. at 584. Actually, the court was not 
called upon to determine whether faculty 
meetings for the purpose of making recom- 
mendations to the president regarding 
selection of a new dean should be open or not; 
however, since it is central to the court's 
decision that the search and screen committee 
made its recommendations to the college 
faculty, and not directly to the president, it is a 
rather curious pronouncement that the entity 
which does report directly to the president is 
not covered. 

1296 So.2d 473 (Fla. 1974). 

"Id. at 476. 

'5366 So.2d 1244 (Fla. 3rd D.C.A. 1979). 

"Id. at 1250, 1252. 

5495 So.2d at 586. 

©The court cited Occidental Chemical Co. 
v. Mayo, 351 So.2d 336 (Fla. 1977) and Bennett 


v. Warden, 333 So.2d 97 (Fla. 2d D.C.A. 1976) 
for the proposition that “staff” deliberations 
are exempt from the sunshine law. 

So.2d at 584. 

"Id. at 584, n.l. Here the court cited 
Occidental Chemical Co. v. Mayo, 351 $o.2d 
336, 342 n. 10 (Fla. 1977), noting that the staff 
of the P.S.C., in the Occidental case, 
performed the function of “sifting and 
evaluating data going into ratemaking deci- 
sions” and analogized that case to the one 
before it. 

19425 So.2d at 585. 

"ld. 

“11d. at 585, 586. 

27d. at 587. 

La. Stat. §240.209(2) (1981). 

La. Stat. §240.209(3)(a) (1981). 

25425 So.2d at 587. 
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FAMILY LAW 


Partnership agreements, estate tax 
filings and divorce proceedings often 
point to “net worth” (assets minus 
liabilities), or some variation thereof, 
as a convenient proxy for the value of 
the professional service corporation 
(P.C.). This measure is perfectly 
acceptable if the P.C. is terminated, 
and there is no residual value that will 
accrue to the former shareholder(s), 
as is often the case upon the death of 
a sole practitioner. However, where 
there is a continuity of interest, such 
as would be the case after a divorce 
proceeding or the addition of a new 
shareholder to a multi-member P.C., 
use of the net worth approach can 
substantially understate the value of 
afc. 

A clear example of this disparity 
becomes evident when we analyze 
the financial requirements of a 
typical medical practice. With an 
investment consisting of little more 
than furniture, fixtures and a limited 
amount of equipment and medical 
instruments, a successful practice can 
be developed that enables the 
medical practitioner to earn well 
over $100,000 per year. To place 
$20,000 or $30,000 value on such a 
practice would be to ignore the 
tremendous earning capacity that it 
enables the practitioner to enjoy. A 
similar lack of correlation between 
the net worth of the P.C. and its true 
earnings capacity is frequently 
evident in the practices of other 
professionals such as lawyer, dentists, 
certified public accountants, 
consultants, engineers, psychologists 
and commodity traders. 

The value of any P.C., commercial 
enterprise or asset employed in a 
business, results from its providing a 
vehicle through which cash flows 
(income) may be generated. To some 
extent, the level of assets employed 
in a P.C. is discretionary. Personal 
preferences can be exhibited in 
decisions such as whether to own or 
lease the facility in which the practice 
is conducted, the quality of furnish- 
ings, the method of financing, etc. 
The value of the P.C. will depend 


Valuing the professional service corporation 
By Loren H. Schwechter and Ronald G. Quintero 


more upon its productivity than on 
the absolute or net value of assets 
employed. 

The productivity of a P.C. is often 
measured by the salary and net 
income realized by the share- 
holder(s). This is fairly independent 
of the level of assets used in the 
business. It depends upon reputation, 
public need for the services 
rendered, fee structure, quality and 
financial resources of clients and 
similar factors. 

A value may be associated with 
productivity by way of the incre- 
mental earnings approach (also 
referred to as the excess earnings 
method). Simply stated, this method 
suggests that the value of a P.C. is 
derived from the fair market value of 
its assets less liabilities plus the 
incremental earnings which reflect 
earnings capacity above and beyond 
the amounts typically earned by 
professionals in a similar occupation. 
In the medical profession, incre- 
mental earnings can portray the 
benefit of establishing a P.C. instead 
of working for a hospital. The normal 
level of earnings are excluded from 
the valuation, since they represent 
compensation that any professional 
would be entitled to receive for prac- 
ticing his field of specialization. Only 
the incremental level of earnings 
constitutes a component of value 
which resides in the P.C. 

Since this incremental earnings 
capacity can provide benefits for 
several years in the future, the incre- 
mental earnings must be “capital- 
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ized,” or translated into a value which 
reflects the fact that they are recur- 
ring in nature. One method of doing 
this would be to calculate the level of 
incremental earnings projected for 
future periods. This is often difficult 
because of the subjectivity, uncer- 
tainty and lack of precision involved 
in projecting the normal and incre- 
mental earnings for a professional in 
a P.C., respectively over a multi-year 
period. 

In court, a more defensible and 
easier to comprehend method of 
achieving the same objective is to 
capitalize incremental earnings 
realized in a given base year or years 
at an appropriate rate of return. For 
example, if incremental earnings in 
the base year are $100,000, and 15 
percent is regarded as a reasonable 
rate of return, the capitalized value 
of incremental earnings would be 
$100,000 x 100/.15, or $666,667. 
Another way of viewing the value 
associated with incremental earnings 
is that the incremental earnings of 
$100,000 would provide a 15 percent 
rate of return on the $666,667 value 
associated with incremental 
earnings. In this case, the multiple of 
6.7 which is applied to incremental 
earnings can be related to stock 
market price/earnings ratios which 
also reflect required rates of return. 
The multiple can also be interpreted 
as being the number of years (6.7) 
that would be required to earn the 
full amount of incremental earnings, 
assuming no future growth in the 
absolute amount of incremental 
earnings. 

Incremental earnings are often 
confused with goodwill. The two 
concepts are somewhat related in the 
sense that they represent intangible 
forms of value, but they result from 
different sets of circumstances. 

Goodwill is an accounting term 
which results from the sale of busi- 
ness at a price which exceeds the net 
difference between assets and liabili- 
ties. Goodwill is, therefore, a 
transaction-oriented concept. 

On the other hand, incremental 
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FAMILY LAW 


earnings represent a superior level of 
future cash flows that should be 
realized by the shareholder of a P.C. 
if he continues to practice his profes- 
sion. Rather than being a hypo- 
thetical amount that can only be 
realized if the P.C. is sold, incre- 
mental earnings represent hard cash 
that should be realized presently and 
prospectively. It does not make the 
assumption of a sale or death, as does 
goodwill. The use of the incremental 
earnings approach contemplates that 
an operating practice will continue in 
operation. To the extent that there is 
evidence to contradict this, amend- 
ments can be made to the calculation 
of incremental earnings or in the 
structure of the agreement. 


Document earnings 


To be convincing in court, it is 
imperative that all the sources of 
information and assumptions be well 
documented. Trade and industry 
associations and publications can 
provide excellent sources of informa- 
tion on the average earnings of 
various categories of practitioners. 
This data is sometimes broken down 
by field of specialization, geo- 
graphical location, metropolitan area 


size, etc. Information to support 
capitalization rates can be developed 
from the stock and bond markets, as 
well as publications which deal with 
the financial performance of various 
businesses and professions. 

An example of the calculation of 
the value of a one-man P.C. appears 
below. The same format can be 
readily adapted to reflect the value 
of a P.C. with several shareholders. 

Professionals unaccustomed to 
analyzing investments are often 
surprised to see that the value of their 
practice as an operating entity can be 
a substantial multiple of the fair 
market value of the assets less liabili- 
ties. On a cash flow basis, this value 
can be realized by the P.C. share- 
holder in a very short time. In the 
accompanying example, the value is 
less than three years’ earnings, 
assuming no inflation or growth. This 
realization of value is remarkably 
rapid in comparison to an investment 
in a typical commercial entity, where 
the payback period can be 10 to 25 
years. 


Work with expert to set value 


Owners of successful P.C.s are 
capable of realizing substantial 
remuneration. Since the product that 
they deliver is intangible, it stands to 
reason that a major portion of the 
value of a P.C. may likewise be 
intangible. Nevertheless, as value is 
ultimately derived from the ability to 


Net assets 
Appraised value of assets 


Liabilities 


Incremental earnings 
Compensation realized by John Doe 
Industry norm 


Applicable income taxes 


Capitalization rate (1/.15) 


Value of John Doe, M.D., P.C. 


Net income of John Doe, M.D., P.C. 


Valuation of John Doe, M.D., P.C. 


Component 
Amount of Value 
$215,750 
(27,500) 
$ 188,250 
415,000 
(112,000) 
303,000 
(151,500) 
151,500 
12,733 
164,233 
x 6.67 
1,095,434 


$1,283,684 
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generate cash, there may be substan- 
tial value in a P.C. which does not 
appear at first glance but is only 
ascertained through a careful anal- 
ysis of the nature of the business and 
the financial statements. 

Accordingly, the family law practi- 
tioner should consult and work 
closely with an expert in this field to 
determine the value of the P.C. 
and to determine what tactical ap- 
proaches should be used in bring- 
ing this value to the attention of the 
tryer of fact. 

Normally, in family law proceed- 
ings, the divorcing employee of the 
P.C. is not merely a passive investor 
whose rights are restricted to a 
minuscule degree of voting control, 
the right to receive dividends only 
when declared, and the potential 
ability to share in future appreciation 
of the stock’s value. In most instances, 
the shareholder of a P.C. is a major or 
sole shareholder. As such, he has a 
financial stake in the ongoing opera- 
tion of the P.C. and has far more than 
just a nominal degree of voting 
control. Where there are several 
professionals in the P.C. there is 
normally a composite of rights given 
by each by way of a buy/sell agree- 
ment and/or an employment 
contract. Under the terms of a typical 
employment contract, the employee 
will normally receive, in addition to 
salary and bonus, other benefits such 
as health and life insurance protec- 
tion, travel and entertainment reim- 
bursement or advances, participation 
in medical reimbursement plans, 
participation in pension and profit- 
sharing plans, possible participation 
in Voluntary Employee Benefit Asso- 
ciations (VEBA’s), the ability to 
participate in stock options and addi- 
tional incentives. Because these all 
have a mathematically calculable 
dollar value, it is sometimes difficult 
to reconcile the application of 
Internal Revenue Rule 59-60 in 
dissolution of marriage proceedings. 
This ruling was developed for appli- 
cation in estate tax cases in which the 
shareholder has passed away. Where 
the sole key employee dies, the value 
of the corporation may dissolve with 
him. This obviously is one factor to 
be considered in the valuation 
process. It will affect the valuation 
procedure and the result arrived at. 

Perhaps a corporation’s stock shall 
be redeemed by the corporation or 
by sale to the other employees, but 
Revenue Ruling 59-60 does not neces- 
sarily specifically address itself to 


= 


this possibility. Yet it alludes to the 
continuation of the business as an on- 
going concern because it defines “fair 
market value” as the “selling price 
between a willing buyer and a willing 
seller, neither party being compelled 
to buy or sell and each having knowl- 
edge of all relevant facts.” 

Since, at the time valuation of the 
business is required there is generally 
no prospective sale pending, it is 
necessary to take into account the 
value of the business to the owner. 
The phraseology “each party having 
knowledge of all relevant facts” also 
creates a great deal of confusion, for 
it may contemplate the negotiations 
of conditions in the sales contract 
which wil! ultimately be reflected in 
the selling price. In a given case, it 
may be proper to assume that, for the 
price contemplated, the seller shall 
agree to serve as a consultant to 
promote the orderly transition of 
patients or customers to the newly 
purchased entity. The terms of the 
buy-sell agreement may also require 
that the purchaser agree to make 
payments in behalf of the seller into 
the corporation’s qualified retirement 
plan. Similarly, other benefits may 
also be negotiated. Unfortunately, in 
applying Revenue Ruling 59-60 in 
estate matters, these factors are not 
always taken into account because 
the death of the shareholder either 
nullifies the value of the business as a 
going concern, or causes the applica- 
tion of the conditions as set forth in 
the buy-sell agreement. 

As the valuation of an interest in a 
P.C. is an attempt to determine the 
fair market value of an asset which, 
by definition, doesn’t have a set value, 
different approaches may properly 
be taken. No matter which approach 
is used, the success at trial will 
depend upon your expert’s ability to 
convince the court of the soundness 
of the approach and the reasonable- 
ness of the value arrived at. The 
report, of course, should follow the 
dictates of Revenue Ruling 59-60 
including the following: 

e The nature of the business and 
the history of the enterprise from its 
inception; 

e The economic outlook in 
general and the condition and 
outlook of the specific industry in 
particular; 

e The book value of the stock and 
financial condition of the company; 

e The earning capacity of the 
company; 

e The dividend paying capacity; 


@ Whether or not the enterprise 
has goodwill or other intangible 
value; 

© Sales of the stock and size of the 
block of the stock to be *alued; and 

e The market value of stocks of 
companies engaged in the same or 
similar lines of businesses having 
their stocks actually traded in the free 
and open market either on an 
exchange or over the counter. 


Preparing for trial 


Courts throughout the country 
have recognized that there is no one 
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factor to be considered individually 
but that all relevant factors should be 
examined based upon informed judg- 
ment and common sense. It is 
important to analyze with your 
expert the best way to approach the 
problem of valuation and how to 
attack the credibility of the opposi- 
tion. The expert should be able to 
help you when you prepare the inter- 
rogatories and you should call upon 
him for suggestions. If depositions of 
the opposing expert and opposing 
parties have been taken, it is usually 
essential for your expert to review 
these prior to trial so that he is aware 
of the opponent's position and able to 
point out to you the weaknesses in 
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their report. 

If your expert has a full under- 
standing of the valuation concepts 
applicable in the given case and fully 
understands the courtroom 
procedure, he should be able to guide 
you in terms of your presentation of 
the case in specific regards to the 
issues at hand. This is especially true 
if you represent the wife and your 
intention is to demonstrate that the 
value of the P.C. is far in excess of the 
book values of the assets. To demon- 
strate the existence of intangible 
value is one of the more difficult 
valuation approaches to accomplish 
because this concept, by its very 
nature, is elusive. The existence of 
this value must be well documented 
for the court so as to protect the 
record upon appeal. 

Since the question of intangible 
value is one of financial judgment 
and not law, the expert must present 
his viewpoint on the valuation 
process with depth, consistency and 
clarity. He must not only be honest 
with the attorney retaining him, but 
also to the court, and should be able 
to point out the weaknesses in his 
position as well. As an example, if he 
is to testify that a medical practice 
has substantially higher earnings than 
normally associated with a similar 
practice in a similar location, he must 
support this position by demon- 
strating what the normal earnings are 
for that specialty and must be able to 
justify a multiple of these excess 
earnings. He must also show his basis 
for concluding that the capacity of 
the business to enjoy repeat 
patronage and similar high levels of 
earnings exist not only presently, but 
prospectively. 

In a leading California case (In Re: 
Marriage of Foster, 42 Cal. App. 3d, 
577 (1974) ), the court was concerned 
with the valuation of goodwill 
(intangible value) of a husband's 
medical practice. The appellate 
court was required to determine if 
there was proper valuation of the 
practice’s goodwill. Not only did it 
conclude that the lower court did not 
err, but went on to hold that there 
should be no restriction or limitation 
on the existence or valuation of 
goodwill to fair market value. The 
court concluded: 


That a proper means of arriving at the value 
of such goodwill contemplates any legitimate 
method of evaluation and measure its present 
value by taking into account some past result. 
Insofar as the professional practice is 
concerned, it is assumed that it will continue in 
the future. O 
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NOT KNOWING THE 
RISKS YOUR 


; THE RISKS OF CANCER. FOR MEN AND WOMEN. 


I 2. Do you work with any of these substances—arsenic, vinyl chloride, asbestos, nickel, 


Yes No 


4. Have any of your close relatives had colon or rectum cancer? ... Yes No 


THE RISKS OF CANCER. FOR WOMEN ONLY. 


i. 
4. 
5. 


A lot of people think cancer is 
unbeatable. 

That simply isn’t true. In fact, 
over two million people have had 
cancer and survived to lead happy, 
normal lives. 

And not only can cancer be 
beaten, it can also be prevented. 

There are definite precautions 
that have been proven to decrease 


your risk of getting certain cancers. 


Check the chart and see how 
familiar you are with the risks. 
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Even if you answer “no” to all 
the questions, you should still talk 
with your physician about how 
often you need cancer-related 
checkups. 

Ask your local American 
Cancer Society to send you a free 
booklet about cancer risks. 

Learn the facts about cancer. 

And make not knowing the 
risks, one less risk. 

AMERICAN CANCER SOCIETY’ 
How you live may save your life. 


THIS SPACE CONTRIBUTED AS A PUBLIC SERVICE. 


| 
! 
Have you noticed vaginal bleeding after the “change of life’? NO | | 
Have you or any of your close relatives had breast cancer? No 
Was your first child born after you were 30 years old?.. eee No 
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Glass-Steagall Revisited 


Setting the Stage for Glass-Steagall 


The stock market crash of 1929 led 
to the failure of nearly 9,000 national 
banks.! The failure of the Bank of the 
United States in 1930 was widely at- 
tributed to that bank’s activities with 
respect to its numerous securities 
affiliates. Congress was concerned 
that commercial banks, in general, 
and member banks of the Federal 
Reserve System, in particular, had 
both aggravated and been damaged 
by the stock market decline, partly 
because of their direct involvement 
in the trading and ownership of 
speculative securities. 

The Glass-Steagall Act reflected a 
determination that policies of con- 
venience or expertise which might 
otherwise support the entry of com- 
mercial banks into the investment 
banking business were outweighed 
by the “hazards” and _ financial 
dangers that arose when commercial 
banks engaged in the activities pro- 
scribed by the Glass-Steagall Act.? 

Congressional hearings held in 
1933 uncovered certain dangerous 
practices between commercial banks 
and their securities affiliates. 
Potential abuses included: 

(1) Borrowing money from the 
parent bank; 

(2) Repurchase transactions with 
the parent bank; 

(3) Close public identification 
between the affiliate and the parent 
bank; 

(4) Selling undesirable securities 
to the parent bank; 

(5) Causing the parent bank to 
lend money more freely than it other- 
wise would to finance customer pur- 
chase of issues sponsored by the af- 
filiates in order to facilitate the distri- 
bution of such securities; 

(6) Causing undue price fluc- 
tuations in the parent bank’s stock as 
a result of the affiliate’s economic 
condition; 

(7) Causing the parent bank to 
engage in unsound shifting of assets 
and capital to and from the affiliate; 
and 

(8) Permitting the affiliate to 
assume higher risks than the parent 
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bank could assume.’ 


As the Supreme Court stated in 

1981: 
The Glass-Steagall Act was enacted . . . to 
protect bank depositors from any repetition of 
the widespread bank closings that occurred 
during the Great Depression. Congress was 
persuaded that speculate activities partially 
attributable to the connection between 
commercial banking and investment banking, 
had contributed to the rash of bank failures. 
The legislative history reveals that securities 
firms affiliated with banks had engaged in 
perilous underwriting operations, stock 
speculation, and maintaining a market for the 
bank’s own stock, often with the bank’s re- 
sources.‘ (footnotes omitted) 

To address these concertis 
Congress enacted the Glass-Steagall 
Act in 1933 as “the expression of the 
legislative policy of complete 
divorcement of commercial banking 
from investment banking.”> The ob- 
jectives were to restore public con- 
fidence in banking; ensure and main- 
tain general economic stability by 
prohibiting unsound and imprudent 
bank investments; and forestall 
potential conflicts of interest 
between commercial and investment 
banking operations.® 


Glass-Steagali—what it says 


The Glass-Steagall Act is com- 
prised of four sections of the Banking 
Act of 1933.7 

Section 16, 12 U.S.C. §24, in per- 
tinent part, authorizes national banks 
to purchase or sell any security, but 
only without recourse to the bank, 
and solely upon the order of and for 
the account of the customer. It pro- 
hibits national banks from under- 
writing any issue of securities except 
for certain limited exceptions (e.g., 
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governmental 
bonds). 

Section 20, 12 U.S.C. §377, pro- 
hibits national and state member 
banks from affiliating with any or- 
ganization “engaged principally in 
the issue, flotation, underwriting, 
public sale or distribution” of 
securities. Affiliation is defined in the 
Act as the direct or indirect owner- 
ship or control of more than 50 
percent of a company’s voting stock 
or a majority of common directors. 

Section 21, U.S.C. §378(a) makes it 
a felony for any organization that re- 
ceives “deposits” to engage, at the 
same time, “in the business of issuing, 
underwriting, selling or distributing” 
securities. 

Section 32 prohibits interlocking 


general obligation 


personnel relationships (officer, 
director or employee) between 
member banks and companies 


“primarily engaged” in the issue, 
public sale, underwriting or distribu- 
tion of securities. 


A perspective 


For many decades after the 
passage of the Glass-Steagall Act, 
American financial institutions 
operated in fairly discrete segments. 
Each segment operated within 
adjacent economic and regulatory 
“cells” and each performed basically 
different functions. Savings and loan 
associations and mutual saving banks 
(collectively called “Thrifts”) made 
home mortgages. Thrifts could not 
make commercial loans (except in 
limited ways),’ as banks did, (the 
stick) but they could pay a higher 
rate on passbook savings® (the 
carrot). Banks could not branch 
interstate!® (the stick) but could take 
deposits and make commercial loans 
(the carrot). Brokers could not ac- 
cept “deposits” (the stick) but could 
operate in interstate commerce (the 
carrot). Of course, there was always 
some overlapping of functions. 
Banks could make home mortgages; 
brokers could loan money to 
customers; banks could, through 
trust divisions, render investment 
advice for a fee to customers, etc. 
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What was fundamental was that 
each segment was regarded as 
unique and each had a different set of 
rules and regulators.!! 

The average American consumer 
would not put cash savings with a 
broker. The securities industry was 
perceived to be for risk and specu- 
lation. Banks and thrifts were per- 
ceived to be for cash savings, where 
they were (and are) insured by the 
FDIC or FSLIC within certain limits. 

Then in the 1970's and early 1980's 
there was a dramatic shift in both 
function and perception, caused by a 
number of factors. These included 
the creation of money market mutual 
funds, the advent of NOW accounts, 
the end of fixed rate brokerage com- 
missions and the use of automation 
and computer technology. High 


inflation caused the American con- 
sumer, by necessity, to become more 
aware of financial alternatives. 

The first money market mutual 
funds were created in the early 


1970’s.'2 From 1972-74 these money 
market funds had assets of under two 
billion dollars... By the end of 
October, 1982, they had assets of 
over $230 billion.'4 Many American 
consumers, faced with staggering in- 
flation in the late 1970’s and early 
1980's, decided that their 5%-5% 
percent passbook return at banks or 
thrifts was simply not keeping up. 
Like Alice in Wonderland, they saw 
that they had to run just to keep from 
going backwards. The money 
market funds had much _ higher 
yields, some as high as 17 percent in 
1981.15 

Section 21 of Glass-Steagall 
prohibits the same entity from simul- 
taneously underwriting and dis- 
tributing securities while taking 
“deposits.” 

Why didn’t these money market 
funds violate this provision? The 
answer is these funds do not take 
“deposits.” A person does not 
“deposit” his cash, he invests it in 
“shares” of the fund. He does not get 
“interest” but rather he gets 
“dividends” in shares or fractional 
shares of the fund. He does not 
withdraw his money, but rather the 
fund “redeems” his shares and share- 
dividends. The consumer obviously 


did not focus on these legal niceties. 

The public began to ask some 
simple questions: Where is the 
highest yield? Where is the greatest 
flexibility? Is my money safe? 
Although the rules and regulators 
treated financial institutions as 
distinct entities, performing differ- 
ent functions, in different cells, the 
public looked past these “cell walls.” 
What practical difference did it 
make to call return from a bank 
“interest” on a “deposit” and the 
return from a money market fund a 
“dividend” on “shares”? The banks 
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and thrifts raised the banner that 
deposits were (and are) insured, 
within certain limits by the FDIC or 
FSLIC. Many people did not seem to 
care. After all, you could quickly 
redeem your “shares” in the money 
market fund and place the proceeds 
in a bank or thrift if you felt insecure. 

The NOW account allowed 
interest on checking. Deposits were 
moving from noninterest bearing 
checking to interest bearing checking 
and higher-cost certificates of 
deposit at the same time that low- 
yielding, low-cost passbook savings 
were flowing out of the banks and 
thrifts into the money market funds. 
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This first process has been called 
“cannibalization” and the second 
“disintermediation.” These develop- 
ments were, of course, unwelcome 
by the banks and thrifts. 

For years banks and thrifts had 
been protected (restricted) by regu- 
lations which prohibited them from 
paying over a certain percentage 
interest on deposits." Making a 
profit was not difficult; pay 5% per- 
cent on deposits, make loans at 7 or 8 
percent. However, as times changed 
this very “protection” proved to be 
an encumbrance. The wall designed 
to keep profits from going out was 
discouraging deposits from coming 
in. In 1980 Congress passed the 
Depository Institutions Deregulation 
and Monetary Control Act of 1980 to 
remove, over time, this protective/ 
encumbering wall.!7 

May 1, 1975, known as “May Day,” 
marked the end of fixed rate 
commissions for securities brokers!® 
and ushered in the birth of the “no- 
frills” or discount brokers. These 
brokers do not give, or charge for, in- 
vestment advice. They execute 
trades as the customer directs at rates 
substantially below those charged by 
“full service” brokerage firms.!9 
These brokers now account for 8-9 
percent of the stock brokerage 
market.2° Some predict this market 
share will go up rapidly. 

Automation and computer tech- 
nology made both banking and 
brokerage faster and cheaper (and, 
one hopes, more efficient and 
accurate). 


Glass-Steagall now 


What of Glass-Steagall? Certain 
banks and thrifts perceived that the 
brokers had, through the money 
market funds, competed directly and 
successfully with them. Certain 
banks and thrifts now want to 
compete with brokers at their basic 
games: stock brokerage, operating 
mutual funds and obtaining a greater 
share of investment advisory fees. 
With the enactment of the Garn-St. 
Germain Act (P.L. 97-320), banks 
and thrifts are now offering their 
own money market deposit 
accounts. 

The American Bankers Association 
published a study in 1982 called 
“Commercial Banking and the Glass- 
Steagall Act.” After describing 
changes in financial products and 
services, the study states: 

Taken as a whole, the changes . .. mean that if 
commercial banking was ever a “unique” 


i] 
; 


business it is no longer so. And yet it was this 
uniqueness that, in the final analysis, was 
responsible for the separate supervisory and 
regulatory system, geographic constraints on 
bank expansion . . . Special merger laws super- 
imposed on existing antitrust laws, deposit 
interest regulation beginning in 1933, tight 
control over product expansion and the 
curious idea that commercial banking was so 
unique as to constitute a distinct line of com- 
merce. And . . . the idea that commercial 
banking is a unique business provides much of 
the underlying rationale for the Glass-Steagall 
Act. (Emphasis added)! 

The Securities Industry Associa- 

tion published an article in 1982 
entitled “Public Policy Issues Raised 
by Bank Securities Activities.” It 
states: 
First, because of their importance as financial 
intermediaries, banks have been accorded a 
variety of privileges designed to reduce their 
costs of intermediation and hence enable them 
to make credit available at a lower cost than is 
available from other financial institutions . . . 
Yet because of these and other advantages, 
banks possess an enormous edge when they 
compete with other types of enterprises in 
nonbanking business. As long as banks are per- 
mitted to keep these advantages, talk of a 
“level playing field” on which banks and 
nonbanks compete head to head is at best 
disingenious. A second important factor to be 
weighed in judging the proper scope of bank 
activities is the enormous economic power of 
the major commercial banks . . . The third. . . 
factor is the preservation of the stability of the 
banking system. . .” (Emphasis added)?? 

The Investment Company 
Institute is the national association of 
open-end investment companies, 
commonly known as mutual funds. 
In “Misadventures in Banking: Bank 
Promotion of Pooled Investment 
Funds” (1979), published by the 
Investment Company Institute, it 
states: 

For over 100 years Congress has repeatedly 
sought to prevent commercial banks and their 
affiliates from engaging in the promotional 
activities of the securities business. It has done 
so as a result of concerns about unfair 
competitive advantages enjoyed by banking 
institutions,*concerns about undue concentra- 


tion of economic power, and concems about 
the strength and safety of the nation’s banking 
system. These concerns have been amply justi- 
fied by bank excesses in the securities business 
in the 1920’s, the bank REIT debacle of the 
early 1970's. . . . (Emphasis added) 

The debate appears to revolve 
around the issue of whether com- 
mercial banking is a “unique” 
financial enterprise. Thus, the banks’ 
claim is they are not so unique so as 
not to be able to compete with the 
securities industry, whereas the 
securities industry stresses that com- 
mercial banking is “unique” and 
should be treated as such. 


Of chinks and holes in the 
Glass-Steagall wall 


There are two areas of Glass- 
Steagall coverage that need to be 
understood. The first is the kinds of 
securities transactions covered and 
the second is the kinds of financial 
institutions covered. 


Transactional coverage 

When discussing Glass-Steagall it is 
not uncommon to hear that Glass- 
Steagall separates “banking and 
securities.” This simply is not true. In 
the “Decision by the Office of the 
Comptroller of Currency on the 
Application by Security Pacific 
National Bank to Establish an 
Operating Subsidiary to be Known as 
Security Pacific Discount Brokerage 
Services, Inc.,” dated August 26, 
1982, the Comptroller stated: 
A reading of the provisions of the Banking Act 
of 1933 commonly referred to as the Glass- 
Steagall Act . . . and of the relevant legislative 
history and judicial decisions makes it clear 
that only certain specified securities activities 
are prohibited to banks. Specifically, Section 
16 of the Act. . . states that national banks may 
not, with various exceptions not relevant here, 
“underwrite any issue of securities or stock.” 
The Section, however, further delineates 
permissible and impermissible activities in 


stating that the “business of dealing in 
securities and stock by the [national banking] 
association shall be limited to purchasing and 
selling such securities and stock without 
recourse, solely upon the order and for the 
account of customers, and in no case for its 
own account.” Thus, on its face, the Glass- 
Steagall Act permits those securities purchases 
and sales for customers in which the bank acts 
in the capacity of agent (i.e., brokerage trans- 
actions) while generally prohibiting purchases 
and sales by banks acting as principal. 
(Emphasis provided) 

This is not really a “hole” in the Glass- 
Steagall wall, but rather a recognition 
that the “wall” did not ever extend 
that far. 

In Investment Company Institute 
v. Camp,” the Supreme Court 
invalidated a regulation which al- 
lowed banks to operate commingled 
managed agency accounts which 
were functionally and legally equiva- 
lent to open-end investment 
companies, as this was deemed im- 
permissible “underwriting” for 
Glass-Steagall purposes. 

Banks are currently permitted to 
engage in collective investment of fi- 
duciary accounts in a common trust 
fund where the bank acts as trustee in 
a fund consisting solely of assets of 
retirement, pension, profit sharing, 
stock bonus or other trusts which are 
exempt from federal income 
taxation.*4 

In Board of Governors v. Invest- 
ment Company Institute,*> the 
Supreme Court upheld the Federal 
Reserve Board’s regulation permit- 
ting a bank holding company sub- 
sidiary to act as investment adviser to 
a registered closed-end investment 
company, provided the subsidiary 
did not “underwrite” or “purchase” 
the securities of the investment com- 
pany or engage in impermissible 
promotional activities. 

Banks have also participated in 
“private placement” offerings. Bank 
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assisted private placements in- 
creased from $129 million in 1972 to 
$1.5 billion in 1977 and it was 
estimated that 15 to 20 percent of all 
private placements would involve 
banks in 1981.76 

Banks have also become involved 
in “discount brokerage” by creating 
their own discount brokerage sub- 
sidiaries, by creating subsidiaries of 
the bank holding company, by 
acquiring discount brokers as sub- 
sidiaries and, most often, by entering 
into arrangements with discount 
brokerage service vendors. Discount 
brokerage is brokerage without 
investment advice without recourse 
to the bank, solely upon the order of 
and for the account of the customer. 

Banks may underwrite and other- 
wise deal in certain governmental 
obligations under §16 of Glass- 
Steagall. The Garn Bill?7 would 
expand the permissible types of 
obligations. Section 16 of Glass- 
Steagall basically limits the permis- 
sible obligations to general obliga- 
tion bonds, and the Garn bill would 
expand this to revenue bonds. 
Senator Garn has stated that the 
limitation in $16 was “really an 
accident of history” because at the 
time Glass-Steagall was enacted the 
vast majority of bonds were general 
obligation bonds and now approx- 
imately 70 percent are revenue 
bonds.” 

On the other side of the coin, the 
securities industry has gotten directly 
involved in what was banker’s turf. 
For example, the Wellington Trust of 
Boston was formed by Wellington 
Management Company, and the 
Comptroller of the Currency has ap- 
proved the charter for that trust 
company as a national bank. It will 
operate as a trust company and is one 
of the first of that kind to be founded, 
owned and operated by a mutual 
fund management company.?9 


Institutional coverage 


The other major hole in the Glass- 
Steagall wall is the recognition of the 
kinds of institutions to which it does 
or does not apply, in whole or in part. 
For example, the FDIC issued a 
policy statement in September 1982%° 


which stated that §§20 and 32 of 
Glass-Steagall do not, by their terms, 
apply to insured nonmember banks 
and that §21 prohibitions should not 
reach to bona fide subsidiaries of 
these institutions. Section 16 of the 
Act, allowing securities sales and 
purchasers for the account and upon 
the order of customers, is incor- 
porated into §21 and was deemed to 
apply to both members and 
nonmember banks. This interpre- 
tation may lead to permission for 
insured nonmember banks to 
establish or acquire securities 
affiliates.?! 

The Federal Home Loan Bank 
Board’s counsel opined that 
proposed brokerage activities by a 
service corporation affiliate of 
savings and loan associations did not 
violate Glass-Steagall.62 He stated 
§§20 and 32 apply to member banks 
(not savings and loans) and $16 
addresses federally chartered 
member banks. “Only Section 21, by 
its terms, applies to savings and loan 
associations.”°3 Using an analysis 
similar to that used by the FDIC, he 
concluded that a separate subsidiary 
(which would not itself be a deposi- 
tory institution) would not fall within 
the §21 prohibition. 


Conclusion 


It appears that the Glass-Steagall 
Act is less a wall than a split rail fence, 
and a lot of crawling under, slipping 
through and climbing over is being 
done by banks, thrifts, brokers and 
investment management companies. 
Some perceive that the “cream” of 
investment banking is the 
underwriting of new issues of 
corporate equity and debt securi- 
ties; however, it was underwriting 
that most directly placed the banks at 
risk and appeared to have been the 
prime motivation for the enactment 
of Glass-Steagall. If the banks choose 
to attack this issue directly, there is 
bound to be a major legislative 
battle. Will Glass-Steagall be 
amended or repealed? That is an un- 
answerable question. However, if 
the current trend of testing the Act’s 
limits indicates that the financial 
institutions can work around it, the 
question may become moot as a 
practical matter. O 
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Closer to home: Applying the APA to 
local government decision making 


Local and regional government units of all 
types are brought under the act to the extent 
that the legislature chooses to do so by 
separate enactments, and to the extent that the 
courts have or will require that they operate 
within the act. Variations among these types of 
agencies are so widespread, both in functions 
and in resources, that their general inclusion in 
the proposed act does not seem warranted. 
The approach of the proposed act will allow 
selective inclusion after an opportunity for 
legislative analysis and debate or after a court 
determination that minimum fairness is not 
being accorded by local agencies. 


“Reporter's Comments on the Proposed 
Administrative Procedure Act, March 9, 
1974,” Florida Administrative Practice 
Manual, D & S Publishers, Inc. (1979). 

From its inception in 1974, the re- 
vised Administrative Procedure Act 
(APA), F.S. Chapter 120, has never 
been directly applied to the actions 
of local government. To be sure, 
local governments have felt the Act’s 
impact, especially in areas of land use 
and employment relations.' It was 
not until this year, however, that the 
comprehensive array of dispute reso- 
lution machinery available under the 
APA was expressly mandated for use 
in local government decision 
making. 

The vehicle for this significant 
development was Senate Bill 8A, the 
transportation finance (i.e., “gas 
tax”) package enacted by the legisla- 
ture during its March 1983 special 
session. In addition to applying the 
state sales tax to motor fuels, repeal- 
ing the existing gas tax, and increas- 
ing vehicle license fees, Senate Bill 
8A authorizes a local option motor 
fuel tax of up to four cents per gallon. 
An intricate scheme is contained in 
the bill for distributing local option 
gas tax revenues among county and 
municipal governments. It is in the 
context of resolving intergovern- 
mental disputes over how local 
option fuel tax proceeds should be 
apportioned that the legislature first 
required adherence to Chapter 120 
on the part of local governments. The 
almost offhanded manner in which 
§120.57 hearing procedures were ap- 
plied to local government determina- 


By James W. Linn 


tions, and the implications of this 
potentially far-reaching policy shift, 
provide the focus for this article. 


Sharing the wealth 


Section 55 of Senate Bill 8A creates 
a statutory mechanism for levying 
and distributing an additional two to 
four cents per gallon motor fuel tax at 
the county and municipal level.? If 
imposed, the local option tax takes 
effect September 1 of any year and 
remains effective for a five-year 
period. After five years, the tax may 
be reimposed provided that the 
method of distributing revenues is re- 
determined according to the statute's 
provisions.* 

County and city governments can 
utilize local gas tax proceeds only for 
“transportation expenditures” as 
defined in the Act. The local option 
tax is collected in the same manner as 
are all other fuel taxes, and de- 
posited by the State Department of 
Revenue in a Local Option Gas Tax 
Trust Fund for distribution to local 
governments. 

Two methods are provided for 
imposition of the local option gas 
tax.5 Under the first method, the 
governing body of the county adopts 
an ordinance authorizing the local 
levy. Up to an additional two cents 
per gallon tax requires a majority 
vote; imposing three cents or the 
maximum four cents per gallon local 
option tax requires a majority-plus- 
one vote of the county governing 
body. A formula for distributing fuel 
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tax revenues among municipalities 
within the county must be 
incorporated in the ordinance. If by 
July 1 the county and municipalities 
representing a majority of the incor- 
porated area population within the 
county are able by interlocal agree- 
ment to establish a_ distribution 
formula, it will be used to apportion 
tax proceeds among the county and 
all eligible municipalities. If no such 
interlocal agreement is executed 
prior to July 1, the county may adopt 
a resolution of intent to levy the local 
option tax.® 

In the event the county prior to 
July 15 does not enact an ordinance 
authorizing the local option levy pur- 
suant to interlocal agreement, or 
adopt a resolution of intent to impose 
the additional gas tax, a second 
method of approving the local option 
is provided. This method allows 
municipalities representing more 
than 50 percent of the county’s popu- 
lation to put the local option issue 
before the electorate in a countywide 
referendum by passing prior to July 
30 uniform resolutions approving the 
additional gas tax. The tax would 
take effect on September 1, 30 days 
after voter approval.? 

If the local option tax is imposed 
by any method other than interlocal 
agreement, i.e., by county resolution 
of intent or referendum, tax proceeds 
are distributed among county and 
eligible municipal governments 
based on the proportional “transpor- 
tation expenditures” of each for the 
preceding five fiscal years. 
“Transportation expenditures” are 
defined as expenditures by the local 
government from local or state 
shared revenue sources, excluding 
expenditures of bond proceeds, for 
the following programs: 


e Public transportation opera- 
tions and maintenance. 

e Roadway and right-of-way 
maintenance and equipment. 

e Roadway and right-of-way 
drainage. 
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e Streetlighting. 

e Traffic signs, traffic engineer- 
ing, signalization, and pavement 
markings. 

e Bridge maintenance and opera- 
tion. 

e Debt service and current expen- 
ditures for transportation capital pro- 
jects in the above program areas, 
including construction or recon- 
struction of roads.® 

Regardless of how the local option 
is adopted prior to imposing the gas 
tax levy, the county is required to 
submit to the Department of Reve- 
nue “distribution proportions” for 
county/city revenues.!® Such propor- 
tions are to be based on five-year 
transportation expenditures as 


defined in the bill. 


Resolving disputes over 
distribution proportions 


Senate Bill 8A expressly provides 
that “disputes as to the county’s de- 
termination of distribution propor- 
tions shall be resolved by administra- 
tive hearing pursuant to S. 120.57, 
with right of appeal to the Admin- 
istration Commission.”!! Unfortu- 
nately, the act contains no further 
guidance as to how APA hearing pro- 
cedures are to be utilized, or what 
entity is charged with entering a final 
order within the meaning of 
§$120.52(9). The critical import of 
these basic facets of administrative 
law emerges from a brief review of 
the APA and decisions interpreting 
its provisions. 

Section 120.57 lies at the heart of 
the APA’s dispute resolution pro- 
cesses. That section guarantees a 
hearing, either formal or informal, 
“in all proceedings in which the sub- 
stantial interests of a party are deter- 
mined by an agency.”!? Although the 
Act does not define “substantial 
interests,” courts have liberally con- 
strued the term in favor of those 
seeking to challenge agency action.!3 
There is little doubt that eligible mu- 
nicipalities seeking to challenge a 
county's determination of local 
option gas tax distribution propor- 
tions could avail themselves of a 
§120.57 hearing as parties whose sub- 
stantial interests are at stake. 

Administrative hearings conducted 
pursuant to $120.57 fall into two cate- 
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formal and informal. A 
formal hearing is required 
“whenever the proceeding involves a 
disputes issue of material fact.”4 
Because the central and perhaps sole 
issue of an administrative hearing on 
a county’s determination of local gas 
tax revenue distribution proportions 
will involve a factual dispute over 
what a city’s transportation expendi- 
tures have been, only the formal ad- 
ministrative hearing process need be 
reviewed. 

Formal hearing procedures under 
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§120.57 are normally instituted upon 
the request of a party whose substan- 
tial interests are determined by an 
agency. A request for hearing must 
be granted or denied by the agency 
within 15 days of receipt.'5 

A hearing officer assigned by the 
State Division of Administrative 
Hearings (DOAH) conducts all 
formal hearings, unless the agency 
head or a member of the agency head 
presides.'® Upon receiving a request 
for hearing, an agency typically 
refers the request to DOAH for 
assignment of a hearing officer. It is 
conceivable, however, that disputes 
over distribution of local option gas 
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tax revenues could be heard by a 
board of county commissioners or 
county council as agency head, or by 
a member of the governing body. 
The authority of the head of an 
agency, and members thereof, to 
conduct formal administrative 
hearings has been upheld on several 
occasions.!® When a formal hearing is 
conducted by one member of a 
multi-member agency head, that 
member must submit a proposed 
order to the other members “if a 
majority of those who are to render 
the final order have not heard the 
case or read the record.”!® 

All parties to a §120.57 hearing are 
entitled to reasonable notice of not 
less than 14 days, containing the time, 
place and nature of the hearing, a 
reference to particular statutes and 
rules involved, and a short statement 
of the matters asserted by the agency 
and by all parties.2° Formal hearings 
are conducted much like any civil 
trial, with each party presenting evi- 
dence and argument on all issues, 
cross-examining witnesses, and sub- 
mitting post-hearing proposed 
findings of fact and memoranda.*! A 
comprehensive hearing record must 
be maintained, and the agency (the 
county in this case) is required to pre- 
serve all testimony and provide at no 
more than actual cost a transcription 
of same to requesting parties.22 

Within 30 days after the conclusion 
of the hearing or receipt of the 
hearing transcript, whichever is later, 
the hearing officer must file a recom- 
mended order containing a statement 
of the issues, separately stated find- 
ings of fact and conclusions of law, 
and a recommendation for final 
agency action.2? The final agency 
order is due within 90 days after ren- 
dition of the hearing officer’s recom- 
mended order.%* If a party files 
proposed findings or memoranda in 
response to the recommended order, 
the final order must include a ruling 
on each proposed finding and a brief 
statement of the grounds for denying 
the application or request.® 

According to the statutory scheme 
outlined above, Senate Bill 8A would 
seem to apply the administrative 
hearing provisions of §120.57 directly 
to the “county’s determination of 
(gas tax) distribution propor- 
tions. . . .” It is far from clear, 
however, that this was the result in- 
tended by the legislature. Moreover, 
by providing an appeal to the Ad- 
ministration Commission, the bill's 
dispute resolution provisions assume 


added complexity. 

As noted previously, the hearing 
recommended order is 
typically submitted to the agency 
that is taking or proposing action de- 
terminative of a party’s substantial 
interests. That agency then renders a 
final order based on the hearing offi- 
cer’s recommended findings of fact 
and conclusions of law. Although at 
first blush it may appear ludicrous to 
place with the agency opposing the 
party whose interests are being de- 
termined authority for ultimate 
dispute resolution, such is not the 
reality of the APA. 

Section 120.57(1)(b)9. lists the 
options that are available to the 
agency after receipt of the recom- 
mended order and any reactions 
from the parties. 

(1) The agency may adopt the recommend- 
ed order as the agency’s final order. 

(2) The agency in its final order may reject 
or modify the conclusions of law and inter- 
pretation of administrative rules in the recom- 
mended order, but may not reject or modify 
the findings of fact unless the agency first 
determines from a review of the complete 
record, and states with particularity in the 
order, that the findings of fact were not based 
upon competent substantial evidence or that 
the proceedings on which the findings were 
based did not comply with essential require- 
ments of law. (Emphasis supplied). 

Florida courts have on numerous 
occasions set aside or remanded 
agency action not supported in the 
record by competent substantial 
evidence.?® However, in evaluating 
an agency’s review of recommended 
factual findings, a distinction has 
been recognized between factual 
issues “susceptible of ordinary 
methods of proof,” and “ultimate 
facts” infused with “policy considera- 
tions for which the agency has special 
responsibility.”27 

It is clear that an agency is con- 
strained from substituting its factual 
findings for those of the hearing 
officer, especially in areas over 
which the agency has no special 
policy insight or expertise. Since 
intergovernmental disputes over 
local option gas tax distribution pro- 
portions under Senate Bill 8A will 
necessarily focus on a purely factual 
determination of transportation ex- 
penditures, the hearing officer's role 
assumes greater significance. Coun- 
ties entering the administrative 
hearing arena must be prepared to 
fully substantiate through record 
evidence their position with respect 
to municipal transportation expen- 
ditures, or face the specter of reversal 
on appeal. 


Review of local government action 


An agency’s final order is or- 
dinarily the last step in the administra- 
tive process. Judicial review of final 
agency action may be obtained by 
adversely affected parties in the 
district court of appeal.”8 Senate Bill 
8A interposes an additional level of 
administrative review of local 
government action, by providing a 
right of appeal to the Administration 
Commission (the Governor and 
Cabinet). Presumably, such an 
appeal may be taken from a county’s 
final determination of gas _ tax 
distribution proportions following a 
$120.57 hearing. 

The Model Rules specifically ad- 
dress review of one agency’s action 
by another agency: 


When administrative review agency action is 
authorized by law, the reviewing agency shall 
not conduct a de novo hearing on the matter, 
unless explicitly authorized to do so by law. 
The reviewing agency shall base its review 
solely on the record compiled in the Section 
120.57 proceeding and may allow oral 
argument concerning the content of, and 
issues raised in such record. The reviewing 
agency shall issue a final order based on the 
record and shall either affirm, reverse or 
modify the prior agency action. Unless other- 
wise provided by law or agency rule, 
administrative review must be sought by peti- 
tion to the reviewing agency within thirty (30) 
days following the rendition of the prior 
agency’s order. The party or agency in posses- 
sion of the record shall be responsible for com- 
piling the record for review by the reviewing 
agency. The reviewing agency shall issue its 
final order within ninety (90) days of receipt of 
the record.”® 

The review of county gas tax distri- 
bution proportions by the Admin- 
istration Commission is somewhat 
analogous to cabinet review of local 
government determinations in land 
use (as the Land and Water Adjudica- 
tory Commission) and school board 
personnel matters (as the Board of 
Education). F.S. Chapter 380 
authorizes review of local zoning 
decisions which affect develop- 
ments of regional impact by the Land 
and Water Adjudicatory Commis- 
sion. In Manatee County v. Estech 
General Chemicals Corp., the court 
expressed “serious doubt” as to 
whether any standard of review 
other than the APA competent 
substantial evidence rule could be 
applied by the Commission in 
reviewing local land use decisions.” 

It has similarly been held that 
review of local school board 
personnel actions by the Board of 
Education is subject to the compe- 
tent substantial evidence standard.*! 
At least one court has applied the 


standard quite loosely, however, to 
affirm the Board of Education’s 
reversal of local school district 
action.*2 

In both the foregoing examples, a 
$120.57 was held at the state and not 
the local level. It remains to be seen 
whether holding the administrative 
hearing at the local level, as con- 
templated by Senate Bill 8A, will 
impact the standard of administrative 
review. It is reasonable to assume 
that the Administration Commis- 
sion’s final order on a county’s gas tax 
determination will constitute final 
agency action for purposes of 
judicial review, and that the county 
itself may appropriately seek review 
of the -Commission’s order if 
adversely affected by it. 


Conclusion 


Without the opportunity for exten- 
sive analysis and debate envisioned 
by the drafters of the APA, and with 
little fanfare, the legislature has 
initiated a remarkable experiment. 
For the first time, provisions of the 
State Administrative Procedure Act 
have been made expressly applicable 
to local government determinations. 

The initial exposure of local 
government decision making to 
formal administrative review pro- 
cesses is quite limited. County 
governments have not been vested 
with final order authority, nor have 
rulemaking or other provisions of the 
state APA been applied to county ac- 
tions. The legislature’s object in sub- 
jecting county gas tax determina- 
tions to APA hearing procedures only 
if the county is unable to reach a 
revenue distribution agreement with 
eligible municipalities is itself open 
to question. If utilized, the ad- 
ministrative hearing provisions of 
Senate Bill 8A will provide the first 
concrete data on whether, and how 
soon, local government decisions 
generally should be brought within 
the APA’s coverage. 0 
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Retroactive application of rezoning ordinances 
By Robert L. Donald 


An issue that shows promise of re- 
curring in the sensitized environment 
of land-use law is whether an or- 
dinance rezoning property can be 
applied retroactively to deny an 
application for a building permit 
filed before the ordinance was en- 
acted. The typical scenario has a 
landowner learning of a possible 
zoning change and rushing to city 
hall to make application for a use that 
will be prohibited under the new 
regulations. 

In the past some local governments 
have dealt with this problem by en- 
acting moratoria on the issuance of 
building permits while the proposed 
ordinance was wending its way 
through the approval process. How- 
ever, several recent decisions have 
held that these moratoria are zoning 
measures themselves, and must 
therefore be enacted with all the pro- 
cedural formalities pertaining to 
zoning. In City of Sanibel v. Bunt- 
rock, 409 So.2d 1073 (Fla. 2d DCA 
1982)! the court noted that there is a 
split among the various jurisdictions 
as to whether a building moratorium 
must be enacted with the procedural 
formalities pertaining to rezoning or- 
dinances. The court observed that 
the precise question had not been 
answered in Florida, but then rea- 
soned that the better rule requires a 
local government to comply with the 
statutory rezoning procedures when 
enacting a building moratorium: 


To entirely prohibit a person from building 
upon his property even temporarily is a sub- 
stantial restriction upon land use. Consequent- 
ly, it is not too much to ask that a municipality 


follow the same procedures with respect to 
notice and hearing before it puts such a 
moratorium into effect.? 

The First District held similarly in 
City of Gainesville v. GNV Invest- 
ment, Inc., 413 So.2d 770 (Fla. Ist 
DCA 1982). As a consequence of 
these cases, building moratoria are 
not a practical means of forestalling 
the rush to city hall. 


Pending ordinance doctrine 


An alternative method of prevent- 
ing nonconforming uses from arising 
is the “pending ordinance doctrine” 
announced in Smith v. City of Clear- 
water, 383 So.2d 681 (Fla. 2d DCA 
1980).4 One of the issues presented in 
Smith was “whether a municipality 
may delay the issuance of a permit 
for an allowable use when it is 
lawfully applied for in order to gain 
the time necessary to enact an 
amendment to its zoning ordinance 
which would frustrate the appli- 
cant’s plans for developing his 
property.”> 

The Second District held that a 
municipality can refuse to issue a 
building permit if a zoning amend- 
ment prohibiting the intended use is 
“pending” at the time the application 
for a building permit is filed.6 The 
court reasoned that the adoption of 
the pending ordinance doctrine 
would lend certainty to this unsettled 
area of the law, and thus recognized a 
de facto moratorium procedure that 
allows a local government actively 
considering a zoning change to deny 
applications for uses that would be 
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contrary to the proposed ordinance. 
The Smith opinion gives only general 
indications as to when a zoning 
amendment is pending, and refers 
the reader to an American Law 
Reports annotation for further eluci- 
dation as to the meaning of the term.” 


The most extensive discussion of 
the pending ordinance doctrine 
comes from the courts of Pennsyl- 
vania, though the doctrine has been 
explicitly adopted in several other 
states.8 In Boron Oil Co. v. Kimple, 
284 A.2d 744, 747 (Pa. 1971), the Su- 
preme Court of Pennsylvania held 
that an ordinance is pending when 
the local government “has resolved 
to consider a particular scheme of re- 
zoning and has advertised to the 
public its intention to hold public 
hearings on the rezoning.” This 
language has been quoted in a 
number of opinions dealing with the 
pending ordinance doctrine, and 
seems to be the most widely accepted 
definition of when an ordinance is 
pending.® 

A question that inevitably arises 
under the pending ordinance 
doctrine is whether an ordinance is 
considered pending when being re- 
viewed at some lower echelon in the 
administrative process rather than by 
the governing body of the local 
government. In Griffy v. Common- 
wealth, 428 A.2d 752 (Pa.Commw.Ct. 
1981) the landowner applied for a 
building permit after public notice 
had been given that the planning 
commission was considering the 
proposed ordinance, but before the 


iil 


city council gave public notice of its 
intention to consider the ordinance. 
The court held that the notice given 
by the planning commission was suf- 
ficient to allow the city to deny the 
landowner’s building-permit appli- 
cation: 

The argument that the ordinance did not 
become pending until May 31, 1979, when the 
Board of Supervisors [city council] first 
announced their intention to hold public hear- 
ings must fail . . . [since] advertisement of 
scheduled hearings by the Planning Com- 
mission is a sufficient public declaration by the 
municipality.!® 

In Smith the Second District also 
held that an ordinance can be pend- 
ing before it is officially placed on 
the agenda of the governing body of 
the local government: “For a zoning 
change to be pending within this rule, 
it does not have to be before the city 
council, provided the appropriate 
administrative department of the 
city is actively pursuing it.”!! So for 
an ordinance to be pending it is only 
necessary that it be under active con- 
sideration at some point in the enact- 
ment process. 

Several decisions have given warn- 
ing that the pending ordinance doc- 
trine cannot be used by local govern- 
ments as a means of effectuating 
general building moratoria of 
indefinite duration. An elegant ex- 
pression of this caveat is found in the 
Boron Oil Co. v. Kimble: 

A word of caution is nevertheless in order. 
While we do not in this instance countenance a 
“race to the courthouse steps” by landowners 
to obtain rights to a nonconforming use, our 
present decision is not to be construed in any 
sense as granting a license to a municipality to 
use the pendency of a zoning ordinance as a 
device to impose either a general or selective 
moratorium on local land development. How- 
ever much a rapidly expanding municipality 
may wish to declare “time out” and stop all 
development, such effect, by whatever means 
achieved, would be constitutionally impermis- 
sible. Moreover, even aside from questions of 
improper purpose, it is to be emphasized that 
the various governmental authorities charged 
with the responsibility of proposing, pro- 
mulgating and administering local zoning and 
planning laws are under a basic duty to act rea- 
sonably. In sum, a building permit may be 
properly refused in situations such as the one at 
bar only when the municipality acts initially in 
good faith to achieve permissible ends and 
thereafter proceeds with reasonable dispatch 


in considering the proposed rezoning.!? 
(Court’s emphasis.) 


Consistent with the foregoing prin- 
ciples, courts have held that mere dis- 
cussion of a possible zoning change is 
not sufficient to trigger the pending 
ordinance doctrine—there must be 
concrete steps taken toward actually 
amending the existing zoning. In 
the Smith case the Second District 


held, “Of course, mere thoughts or 
comments by city employees 
concerning the desirability of a 
change are not enough. There must 
be active and documented efforts on 
the part of those authorized to do the 
work which, in the normal course of 
municipal action, culminate in the 
requisite zoning change.”'* Of 
course, the line of demarcation 
between active consideration, which 


a 
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triggers the pending ordinance 
doctrine, and general comment 
about a possible zoning change, 
which does not trigger the doctrine, 
is difficult to determine. Further 
judicial clarification on this point will 


be needed. 


Prevention of specific use 


In order for a local government to 
use the pending ordinance doctrine 
to deny a particular landowner’s 
application for a building permit, the 
proposed ordinance must prevent 
the specific use for which the land- 
owner seeks the permit. This is well 
illustrated by In re Appeal of the 
Gillies Corporation, 403 A.2d 694 
(Pa.;Commw.Ct. 1981), where the 
city proposed an amendment to the 
zoning map that prohibited multi- 
family dwellings in certain areas of 
the municipality. However, at the 
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time the landowner’s application for 
a building permit was filed, the pro- 
posed ordinance did not prohibit 
multi-family dwellings on the land- 
owners property. Thereafter the 
proposed ordinance was amended to 
include the landowner’s property 
within the prohibition. Under these 
circumstances the court held that the 
municipality could not rely upon the 
pending ordinance doctrine to deny 
the landowner a permit for a multi- 
family building: 

Although there was an ordinance “pending” 
at the time Appellant filed its application, for 
the pending ordinance doctrine to be 
applicable the ordinance which is pending 
must also prohibit the use sought by the land- 
owner's application . . . Thus, on October 18, 
when Appellant's application was filed, there 
was no ordinance pending which prohibited 
the use sought by the application. We 
conclude, therefore, that the pending or- 
dinance doctrine is inapplicable here and that 
the denial of Appellant's application based on 
that doctrine was improper.'> (Court's 
emphasis.) 


Public notice required 


So the pending ordinance doctrine, 
as defined and refined by the cases 
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LOCAL GOVERNMENT LAW 


discussing it, requires (1) that a 
zoning amendment prohibiting the 
use for which the landowner seeks a 
permit be under active consideration 
by the local government (not neces- 
sarily the governing body), and (2) 
that the public be on notice that this 
process is under way. This latter re- 
quirement is extremely important, 
since it is the most objective of the 
two criteria. As mentioned previous- 
ly, the point at which an ordinance is 
under “active consideration” is diffi- 
cult to determine. If litigation is to be 
avoided, it will be necessary for all 
concerned to have some objective 
standard by which to judge when an 
ordinance becomes “pending.” The 
notice requirement fulfills this func- 
tion, since the exact date upon which 
public notice is given can be readily 
ascertained. 

Requiring public notice also has 
the salutary effect of discouraging 
the local government from attempt- 
ing to use the pending ordinance 
doctrine as a de facto moratorium 
procedure. Through proper manipu- 
lation an ordinance can be “actively 
considered” for an extremely long 
time. However, if the local govern- 
ment must give public notice, the re- 
zoning procedure will be triggered 
and the proposed ordinance is more 
likely to be enacted (or not enacted) 
in a speedy fashion. The notice 
requirement also forces the local 
government to formulate a specific 
rezoning amendment, while “active 
consideration” by itself could 
possibly allow an imprecise rezoning 
scheme to be considered pending. 

In Smith the court did not discuss 
the notice requirement extensively, 
but there is some language in the 
opinion that could be interpreted to 
mean that public notice is not 
necessary for an ordinance to be 
pending: 

There must be active and documented efforts 
on the part of those authorized to do work 
which, in the normal course of municipal 
action, culminate in the requisite zoning 
change . . . . For a zoning change to be 
pending, however, it is not essential that the 


property owner be advised of these 
activities. '® 


Perhaps the court was indicating 
only that actual notice on the part of 
the individual landowner is not re- 
quired, and did not mean that public 
notice per se is unnecessary. In any 
event, further judicial exposition on 
this point will be required. It is hoped 
that the courts will hold that the 
pending ordinance doctrine is 
activated only when public notice is 
given, or at least at some other 
readily ascertainable point. Since one 
of the purposes for adopting the 
pending ordinance doctrine was to 
eliminate the uncertainty attendant 
to the issuance of building permits, it 
would be counterproductive to allow 
the same uncertainty to resurface in 
the pending ordinance doctrine. 0 


'Cert. denied, 417 So.2d 328 (1982). 

2409 So.2d at 1075. 

3See also, Franklin County v. Leisure 
Properties, Ltd., Nos. AD-395, AE-227 & AF- 
112 (Fla. Ist D.C.A. March 9, 1983); Dade 
County v. Jason, 278 So.2d 311 (Fla. 3d D.C.A. 
1973). 

4Cert. dismissed, 403 So.2d 407 (Fla. 1981). 

5383 So.2d at 686. 

6383 So.2d at 689. 

*The annotation is entitled “Retroactive 
Effect of Zoning Regulation, in Absence of 
Saving Clause, on Pending Application for 


Building Permit,” and is found at 50 A.L.R.3d 
596 (1973). This annotation is not all-inclusive, 
and several of the cases cited herein are not 
found in the annotation or its supplements. 
5State ex rel. SCA Chemical Waste Serv- 
ices, Inc. v. Konigsberg, 636 S.W.2d 430, 436 
(Tenn. 1982), Sherman v. Reavis, 257 S.E.2d 
735 (S.C. 1979); Westerheide v. 
Obernueferman, 279 N.E.2d 402 (Ill.App. 
1972); Chicago Title & Trust Co. v. Village of 
Palatine, 160 N.E.2d 697 (Ill.App. 1959). 

°Griffy v. Commonwealth, 428 A.2d 752, 
756 (Pa. Commw. Ct. 1981); Sherman v. 
Reavis, 257 S.E.2d at 737 (S.C. 1979); Buck 
County Housing Development Corp. v. 
Township of Plumstead, 361 A.2d 447, 448 (Pa. 
Commw. Ct. 1976); Casey v. Zoning Hearing 
Board of Warwick Township, 328 A.2d 464, 
467 (Pa. 1974); see also, Westerheide v. 
Obernueferman, 279 S.E.2d at 404 (Ill. App. 
1972); Chicago Title & Trust Co. v. Village of 
Palatine, 160 N.E.2d at 699 (III. App. 1959). 

Boron Oil Co. v. Kimple, 284 A.2d at 747 
(Pa.1971); Griffy v. Commonwealth, 428 A.2d 
at 756 (Pz. Commw. Ct. 1981). 

1383 So.2d at 689. 

'2984 A.2d at 747-48; see also, Borough of 
Brookhaven v. Park, 408 A.2d 176, 178 (Pa. 
Commw. Ct. 1979). 

'3Northhampton Township v. G.R.S.H., 
Inc. 322 A.2d 758, 760 (Pa. Commw. Ct. 1974); 
Cameron v. Board of Adjustment of Greens- 
burg, 281 A.2d 271, 272 (Pa. Commw. Ct. 
1971); Mutzig v Board of Adjustment of 
Borough of Hatboro, 269 A.2d 694, 696 (Pa. 
1970). 

4383 So.2d at 689. 

15430 A.2d at 696. 

16383 So.2d at 689. 
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